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The Dean Reports

The Future of the Legal
Profession
!n place of the usual brief report, we here reprint an
address delivered before the City Club of Cleveland on
January 28, 1994.

CV/RU LAW LBRARY

Introduction
f the legal profession needed a wake-up call, we got it
last summer when a prominent brewing company pre
sented a television advertisement showing a rather
portly attorney coming out of a rodeo chute and being
lassoed by a cowboy as the crowd cheered. Lawyer jokes
are one thing, and lawyer bashing has become a part of
the political process, but this was different. Because we
fancy ourselves as protectors of justice and unpopular
causes, we should expect and tolerate—and indeed
welcome—criticism, scrutiny, and humor. But being
portrayed as animals of lower intelligence who need to be
corralled, lassoed, and hog-tied, rather than as agents of
control, deeply affected our sensibilities.

I

1 do not believe, though, that the profession needed a
wake-up call. Indeed, my guess is that never has there
been such a level of dissatisfaction within the legal
profession to match the dissatisfaction outside the legal
profession—and both seem to be growing. 1 will not take
the time today to recount all the evidence, and 1 expect
that the statement needs little support. But if the wake-up
call is to be heeded, it is this confluence of dissatisfaction
shared by insiders and outsiders that tells me that we are
ready for meaningful and rational reform.
We took the pulse of the legal profession last year when,
in conjunction with the American Bar Foundation and the
Center of Professional Responsibility of the American Bar
Association, Case Western Reserve Law School sponsored
a gathering we called the Assembly on the Future of the
Legal Profession. This invitation-only conference brought
to Cleveland 70 leaders of the profession from around the
country, including former attorneys general, bar associa
tion officials, judges, academics, lawyers and paralegals
from various types of practices, and even a representative
of consumers.
For two and a half days we argued about, and analyzed,
the future of the legal profession. The assembly was
structured around academic papers that we had commisand it was broken into working groups that
addressed specific resolutions for reform, but it served as
a ocus group about the trends and tensions in the
profession. Using what we learned from the assembly, and
wi h the encouragement of the assembly delegates, we
ave formed what we call the Institute on the Future of
S h
Profession at Case Western Reserve University
c ool of Law to carry on the assembly’s work and
imulate new understanding about the forces that will
ape our profession and its role in society.

Today, I want to reflect on the work of the assembly and
suggest some directions that the profession might take. I
am not here, however, simply to report. The profession
needs new ideas. If we are going to avoid being portrayed
as cattle, we need to slay some sacred cows, and I would
like to wield the butcher’s knife today.
Because of my posture as a critic, 1 need to make the
usual disclaimers. My report on the Assembly on the
Future of the Legal Profession, and my ideas about the
agenda for the profession, are personal. They reflect the
conversations held at the assembly, but they are not the
work product of the assembly. And they do not necessar
ily reflect the views of the faculty, students, staff, or
alumni of Case Western Reserve University. They are
intended to provoke thought and constructive dialogue.
It is because 1 cherish the heritage and the potential of
the legal profession that I can challenge and criticize. The
rule of law is essential to the American spirit and the
American experiment, and the health of the American
legal profession is critical to the vitality of the rule of law.
1 know that every day in towns and hamlets and cities
around the country, people’s rights are being protected
and people’s lives are made better because they are able
to call on the services of an attorney. The little acts of
bravery and kindness often go unnoticed and unheralded;
and the essential role of the rule of law, and of the
adversarial system that is at its core, is often misunder
stood. It is because I recognize the best within us that 1
can suggest that we do better. The only real threat to the
legal profession comes not from jokes but from compla
cency in response to changes. I speak today because it
would be a disservice to perpetuate the status quo.
I want to begin by giving you a thumbnail sketch of some
of the trends affecting the future of the legal profession.
We are subject, of course, to the external forces that are
shaping society in general: rapid technological change,
globalization of commerce and communications, and the
increased diversity of populations flowing from transna
tional migration. These were discussed at the assembly.
But today 1 want to focus on the changes that result from
the economic and social forces within the legal profession.
Specialization. We are more specialized than ever, with
more and more of us learning a great deal about less
and less.
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Diversification. As a result, we are more diversified than
ever—not only in terms of race and gender, but in the
range of things we do. Some doubt that “the practice of
law” any longer signifies a unitary concept; many wonder
whether there is a single legal profession.
Segmentation. As we become more specialized, we are
defining different work as appropriate for different levels
of training and competence. We have created roles for
paralegals, contract attorneys, permanent associates, and
others in the production and delivery of legal services.
We are developing an allied legal profession, similar to
the allied medical profession.
Disparity of weaith. We are no longer similar in our
compensation. Some attorneys are getting substantial
rewards; many are not. When 1 graduated from law school
in 1971, the spread between the highest salary of a
classmate and the lowest was relatively small. Now some
of our new graduates make $80,000; others make $20,000.

One can date the change to two Supreme Court decisions
in the mid-1970s, one holding that the profession’s
minimum price fixing was unlawful under the antitrust
laws, and the other saying that the profession could not,
under the First Amendment, forbid lawyer advertising.
The dual lesson was clear: whatever the dynamics of the
market forces in the legal market, self-imposed barriers to
competition were unlawful.
What 1 heard at the assembly, however, convinced me
that although the Supreme Court ushered in the age of
consumerism, many other forces have been at work. More
to the point when we talk about the future of the legal
profession, those forces are likely to intensify over the
years. Let me give you several examples.

Commercialization and competition. We advertise, we
solicit, we cut prices, we steal clients, we make rain, we
make hay.
Bounded markets. Our business is being taken away by
nonlawyers, do-it-yourself guides, and even computer
programs. And we face competition and potential compe
tition from foreign lawyers, and foreign law.
Lawyers are no longer law makers. Although 60 percent
of the members of the United States Senate are lawyers, a
majority of the members of the House of Representatives
are not. In Ohio, only a quarter of the state legislators are
lawyers.
Development of the Fourth Estate. Because of the rise of
legal journalism, information about the legal market is
available as never before. It used to be enough that our
friends at the Union Club and the Kiwanis Club and the
Rotary Club thought well of us. Now we care about what
the American Lawyer, the National Law Journal, the New
York Times, and National Public Radio think of us.
With these and other changes, it is no wonder that one of
the delegates to our assembly, a former U.S. attorney gen
eral, whispered to me: “We’re in the midst of a revolution.”
Despite these changes, there should be one constant
guiding star—a sense of professionalism. Yet clearly we
are a profession looking for professionalism, and the key
issue for our future is how to comprehend and absorb the
changes; recognize diversity, stratification, and commer
cialism; and still keep a sense of professionalism.

1 will try to identify the underlying tensions and suggest
some ways in which we can accommodate the conflicting
tugs of professionalism and market changes.

• Globalization opens up many markets to American
lawyers but also opens up the United States legal
market to foreigners. Immigration brings more talented
people to our profession. Globalization forces transcon
tinental cost comparisons: if the Japanese, for example,
are able to produce a car with lower legal costs, they
will put pressure on American car manufacturers to
lower their legal costs, resulting in greater downward
pressure on attorneys’ fees.
• Higher levels of education for the populace in general
reduce the information advantages of professionals.
• As legal fees become a greater percentage of the cost of
a transaction, clients have an incentive to monitor legal
costs more closely. The rise of powerful general
counsel and of organizations that monitor legal bills are
but two examples.
• Lawyers appear to have underestimated the extent to
which their “markets” could be invaded by other
professionals. Among many other incursions, we now
see financial planners taking over part of the estate
planning field and accounting firms taking over routine
advising.
1 will explain in a minute how this new consumerism can
help the profession create a positive agenda for
its future.
But let me take a brief detour. The profession’s reaction
to consumerism has been ambivalent—sometimes denial,
sometimes opposition, and often fear. 1 want to explore
that ambivalence, for 1 believe this goes to the heart of
the issue that we are addressing—namely, the tension
between consumerism and professionalism.
It would be idle for me to stand here and say that a
lawyer’s first duty is to the client. That is what we have
said for years; saying it again would make this talk sound
like a typical bar association pep rally. It is true now, as it
has always been true, that clients come first. But 1 believe
that this new age of ‘’legal consumerism” is different from
the usual client orientation of the profession.

The Legal Markets and Professionalism
he debate is usually framed in terms of commercial
ism versus professionalism: whether law is a
bu§inqss or a profession. Commercialism is a
pejorative label, developed by those who think the
debate is between money and ethics. 1 want to change the
terms of the debate, in part to pull you toward my way of
thinking, and in part to reflect more accurately what 1
think is really going on.

T

It seems to me that we are really in the age of con
sumerism in legal services. By consumerism, 1 mean
greater responsiveness to market forces, something that
the legal profession has not always thought possible.

Traditionally, when the profession said that service to
clients was its primary goal, the statement was coupled
with the observation that because legal knowledge is so
specialized, anyone outside the legal system cannot
understand the law—the problem that economists call
the problem of information asymmetry. It was pointed out
that consumers (clients) had difficulty identifying their
needs (or rights), evaluating various suppliers, and even
evaluating performance after the fact. This allowed
lawyers to have it both ways: they could serve their
clients without giving up control. Because they could
understand better than their clients the mysteries of the
legal system, their clients would have to put a great deal
of faith in their judgment.
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The lawyer thus became semi-autonomous from the
client, and independent of the client, at the very same
time the lawyer was serving the client. The armor of
professionalism—independence, autonomy, and control—
came to define and justify a code of professionalism that
emphasized lawyer autonomy.
But in the new consumer movement, clients are taking
charge in a more meaningful way. They are defining the
products they want and monitoring their attorneys’
performance. And they are finding lawyers—and non
lawyers—who are willing to give them sovereignty over
their decisions, without relying on the “specialized
knowledge” of the legal profession as a reason for keeping
control in lawyers’ hands.
Now consumers are better educated, information flows
faster, and as the cost of lawyer services goes up, the
cost of monitoring lawyer performance effectively goes
down. Look at the developing trends—the emergence of
strong, sophisticated corporate counsel, the rise of legal
journalism (which feeds information into the system), the
emergence of organizations to monitor attorney bills and
therefore attorney performance. And let me point out that
even law schools have gotten into the act. Many of our
graduates have gone into business, into nonprofit
organizations, and into the operations end of government
agencies, where they act not as lawyers but as clients,
demystifying law to at least some segments of the client
population. It is a little-noticed fact, but law schools train
consumers as well as providers of legal services.
If 1 am correct that in at least some segments of the
market clients no longer need to place blind trust in their
attorneys, you can see how jarring that must be to
attorneys who have been used to playing a major role in
defining the client’s interest. Lawyers as sellers of
services are losing their autonomy and control. This is a
source of great discomfort, but it does not, at this level of
generalization, subvert professionalism.
There is another sense in which the new consumerism is
disquieting for the profession.
New forms of market competition have challenged our
expectations and our confidence. Where we once had
certainty and stability, we now have uncertainty and
change. As in any competitive market, there are winners
and losers, and losing is painful. The revolution in the U.S.
legal market is not unlike the economic revolution in
Eastern Europe. The adjustments to new forms of compe
tition and new market forces cause dislocations and
bewilderment. Change is difficult. These are significant
sociological impacts, but again, at this level at generaliza
tion, they have little policy significance. A new generation
will get used to the new competitive challenges.
Thus far, 1 have argued that some of the fallout of the new
consumerism—namely, the instability and insecurity
brought about by increased competition and the loss of
power over clients—is painful for attorneys, but that it is
not something to be equated with a loss of professional
ism. It is simply the unfortunate byproduct of a changing
system in which old expectations are shattered. This is
not a happy message for the profession, but it is realistic
and perhaps cathartic. 1 will give the profession a reason
tor optimism in a short while.
But 1 want to continue probing the conflict between
consumerism and professionalism, because professionalm IS important, and the profession must address that
on let in a comprehensive and systematic way.

One of the difficulties, of course, is that the term profes
sionalism has no accepted meaning. It has been called an
“elastic” concept, but it is more like melted butter or silly
putty. In fact, the term professionalism has been appropri
ated by almost every side of every debate that the
profession faces. If we do not like lawyer solicitation, then
solicitation is “unprofessional.” If we do not like our
adversary’s tactics, those tactics are “unprofessional.”
While the concept has a core meaning of honesty and
candor that we all understand, its meaning in other
contexts is not at all accepted. We need to achieve a
consensus on what we mean by professionalism.
I am partial to the concepts articulated by Timothy P.
Terrell and James H. Wildman in a 1992 article in the
Emory Law Journal. In their view, professionalism is an
interlocking set of responsibilities tied to the core notion
that law, and lawyers, serve as the major force for social
cohesion. They identify these components:
• “An Ethic of Excellence.” All clients (and society in
general) deserve “the full measure of the lawyer’s
expertise.”
• “An Ethic of Integrity: Responsibility to Say ‘No.’”
Lawyers must acknowledge the boundaries of the law
and conform their clients’ interests with the larger
interests of society and the legal system.
• “A Respect for the System and Rule of Law: A Respon
sibility to Say ‘Why.’” Lawyers must promote faith in
the law by explaining it to clients and others, which in
turn supports social cohesion.
• “A Respect for Other Lawyers and Their Work.” To
allow the system to work efficiently, and to maintain
respect for the system, lawyers must not undermine
confidence in each other.
• “A Commitment to Accountability.” The lawyer must
be responsive to the client’s need for information
about the legal system, the services provided, and the
fees charged.
• “A Responsibility for Adequate Distribution of Legal
Services.” Because lawyers are the principal keepers of
the system of social cohesion, they have a special
responsibility to make sure that the resources of that
system are adequately distributed.
I will not have time today to describe these values in
greater detail, nor to explain the justification for these,
and not other, values. I would like to use these concepts to
define the tension between consumerism and professional
ism, and to identify how the tension can be minimized.
As 1 read these values, only two of them suggest conflict.
What I have called consumerism and professionalism are
congruent when it comes to a lawyer’s responsibility to
explain the legal system to others, a lawyer’s obligation to
respect other lawyers and their work, a commitment to
hold oneself accountable to others, and a commitment to
the adequate distribution of legal services. Much of my
talk today illustrates how the profession can advance
these values by embracing consumerism. The only values
where professionalism and consumerism may clash are
the duty of excellence, and the responsibility to say no.
Excellence and consumerism may clash when a client is
unwilling to pay for “excellence” as lawyers define it.
What do we do when the client’s need for quick, or
inexpensive, service clashes with our deeply ingrained
work ethic that values thoroughness and minimizing

risks. When the client orders only a Model T, what do we
do if we define our mission as supplying gold-plated
Cadillacs, or if we think the client should ask for a goldplated Cadillac?
Often, of course, the clash does not happen. The client
may be willing to pay for the gold-plated Cadillac; the
lawyer may herself define the Model T as the appropriate
level of service; the lawyer may be able to convince the
client that the Cadillac is needed; or (in the best of all
worlds) the lawyer may be able to supply the Cadillac
without charging Cadillac prices. But when none of those
strategies works, what is the lawyer’s professional
obligation? My own view is that when, after full discus
sion and disclosure, the client insists on the Model T, that
is what the client should be charged for.
In this view, our responsibility for excellence lets clients
decide the level of quality they are willing to pay for, and
imposes on the lawyer the obligation to fully inform the
client of the defects in the product and to provide the
best service possible within that constraint. I recognize
that this position goes against the predominant culture of
the profession, and I admit that the issue merits further
debate and study.
The clash between consumerism and professionalism is
far more significant when it comes to the duty of saying
no. One of the professional roles a lawyer takes on is that
of independence from the client, and our independence
plays an important role in the justice system. The lawyer
must be in a position to refuse to file frivolous suits and
motions, to take a strong stance against a client’s unlawful
or unethical conduct, and to withstand a client s requests
to do something that is unlawful or improper.
Professor Ronald Gilson of Stanford has pointed out how,
traditionally, lawyers’ market power protected their
independence, and permitted them to play this role. With
the breakdown of that market power, and with the
lawyer’s relatively greater dependence on clients, lawyers
are less independent, and one of our significant profes
sional roles is threatened. If the new consumerism gives
clients incentive and opportunity to switch lawyers easily
and thoughtlessly, the business may go to those least
ethical, rather than to those most ethical.
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One option, of course, is to resist the new consumerism
and try to roll back the profession to a time when
attorneys had more power over their clients. As I hope
you can tell by now, 1 believe that approach to be unwise
and impossible. But professional independence is in many
ways the essence of professionalism, and therefore the
profession must look for ways of remaining independent
even in an age of consumerism.
1 am not going to provide any magic potion to accommo
date both consumerism and the need to protect indepen
dence of attorneys. We are creating the Institute on the
Future of the Legal Profession to find solutions. But the
assembly we held last June moved toward consensus on
the nature of the solutions we should be looking for.
'
Following the paper written for the assembly by Professor
Deborah Rhode (also of Stanford), the assembly moved
toward the concept of “institutionalizing ethics’’—finding
a series of incentives and disincentives, and institutional
checks and balances, that minimize the risk that profes
sionalism norms will be violated. For example, in a
different arena, one working group resolved that“organi
zations employing lawyers should maintain monitoring
and reward structures to provide a greater encourage
ment for ethical conduct,” giving some examples: mecha
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nisms to avoid improper billing practices, adoption of
organization and practice-specific standards of conduct,
protection for whistle-blowers within the organization,
explicit rules regarding channels, internal education
programs and ethics committees concerned with all
ethical issues relevant to the organization, including but
not limited to, conflict of interest.”
Similarly, it seems to me that the loss of attorneys’
independence in some settings calls for a new set of
protections against “unethical lawyer shopping” by
clients and a new set of incentives designed to bolster
lawyer independence.

Implications of Consumerism
et me turn then to the positive agenda suggested for
the profession by the consumer age, and briefly
discuss some of the concrete policy proposals
suggested by the Assembly on the Future of the Legal
Profession.
As you understand by now, I believe that the profession
should embrace, nurture, and support the consumer
movement. 1 offer this as an organizing principle in part
because it comes out of my background in antitrust law,
and because it is the only general approach to our future
that says to the profession; your interest and society’s
interests are one and the same. My admonition has two
broad implications.
The first is that rather than standing in the way of, and
trying to slow down, the changes that can lead to a more
efficient and effective legal system, the profession should
try to ease those changes by addressing and minimizing
the costs associated with them. For example, rather than
fighting specialization (which is a losing fight anyway) the
profession must take steps to make sure that specialists
receive adequate education and training, that they have
incentives and opportunities to maintain the core wisdom
of general legal principles that allows them to interact
with other specialists, and that we encourage effective
interaction among specialists. Indeed, we will have to
create a new type of generalist, one whose specialty is to
connect the specialists. If we do that, rather than sit
around wringing our hands about how specialization is
ruining the profession, we will lead the profession to a
higher level of service.
Similarly, we know that technology holds enormous
opportunities to make us more efficient. The profession
should grasp that opportunity, while taking steps to hold
down the costs of technology, including the capital costs,
the costs of changed patterns of work, and the loss of
reflective time.
Indeed, one can review the list of trends that 1 summa
rized at the beginning of my talk, and create an agenda
that has the profession minimize the costs of change,
without standing in the way of the benefits of change, or
letting change overwhelm us.
The second general implication of my recommendation
that the profession embrace consumerism is that the
profession should work to identify and overcome the
factors that impede the legal market from functioning
effectively and, where the markets cannot be improved,
should set up mechanisms that protect the consumer
from market failure. Much of the work of the assembly
focused on these issues.

For example, the profession should work explicitly to
reduce barriers to interstate and international practice
to the maximum extent that is consistent with the
guarantee of good representation. While ensuring the
quality of lawyering is surely appropriate, many of those
at the assembly treated with great skepticism the notion
that existing barriers guarantee quality legal services.
Similarly, the deliberations about whether and how to
monitor the performance of the allied legal profession—
those paralegals and nonlawyers who perform lawyer
like services—must make sure that the public interest
is protected, but they should take great care not to
inhibit alternative and productive sources of service for
the public.
On this, one of our working groups was explicit: “In
recognition of the need to enhance the public’s access to
affordable law related services, restriction on non-lawyer
competition should be based on compelling evidence of
harm and should be limited to reasonable requirements
necessary to protect important public interests.”
Similarly, because some clients still lack good information
about the legal system, why not work on a client bill of
rights to articulate what clients should expect in the way
of service? Why not a system of education for small
business owners and other potential clients that empow
ers them to ask intelligent questions of an attorney? Why
not an ombudsperson established by the bar who would
meet with clients and prospective clients to help them
understand their interaction with attorneys and the legal
system? An educated, well-informed client is the best
resource for a healthy legal profession.
And the organized bar should do more to increase the
productivity of attorneys. For example, why not a
nonprofit organization to provide infrastructure support
for solo practitioners, giving them some of the efficiency
and advantages of larger firms without forcing them to
give up their individuality?

We would produce graduates who are comfortable in a
global legal environment, are good managers, know how
to evaluate risks, can practice legal planning and preven
tive law, and understand the economic, social, and
cultural forces shaping the legal profession.

In closing, I have separate messages for lawyers and the
general public.
For lawyers, my message is this. Our challenge is not
public relations, it is human relations. Our challenge is
not too much commercialism, it is too little attention to
making legal markets work better. Our challenge is not to
protect the mystery of the legal profession; it is to project
its humility. Our professionalism—and our professional
identity—comes from the independent judgment we
exercise in matters relating to the law. As we go about
restructuring, it is that independent judgment that we
must protect and cherish.
Ultimately, my message is not to fight change, but to
capture change, to make it work for the public in the
context of professionalism. It will be good for the public,
and I think that it will make practicing law more fun.
To the nonlawyers, I add this: We lawyers are here to
serve. Call on the best that is in us. You can, and should,
expect a legal system that works for you. It is your legal
system; ultimately, we are going to put you in control of
it. It is precisely because what we do is so central to the
American experience, so central to protecting individual
ity while building the American community, that your
expectations should be high. When we fail to meet these
expectations, we will try to do better. But watch us do
better. We have a lot of good still to do.

The Law School of the Future
inally, let me say a word about the implications for
legal education. If we were going to design a system
to educate the professionals of the future, we would
not design the one we have now. We would keep two
features that I believe are essential. The first is our
emphasis on training generalists, on teaching the funda
mental theories and processes that undergird the law.
The second is our view of legal education as an advanced
curriculum in the humanities, where the best thinking of
other disciplines is drawn together and put to work in the
ordering of people’s affairs.
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But we would change many other features. We would
decrease the separation between the academy and the
profession. Faculty members would regularly go out and
practice, and practicing professionals would regularly be
trained to teach in the academy. We would not view legal
^ucation as a three-year proposition, but, like the recent
MacCrate Report, would regard legal education as a
lifelong proposition. We would not say goodbye to our
paduates, wish them luck, and thereafter just ask them
for money. They would regularly return as teachers,
students, and partners in exploring current issues of the
ay. We would strengthen our legal skills program, and
decrease our overemphasis on legal rules, instead
encouraging an even richer appreciation of the broad
concepts that underlie the legal landscape.
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CWRU Looks at Health Care Reform

by Wilbur C. Leatherberry ’68
Professor of Law
Associate Dean for Academic Affairs
s faculty editor of In Brief \ often am charged
with the task of soliciting articles for the maga
zine from our faculty. For this issue, 1 immedi
ately had an idea: someone should write about
the proposals for national health care reform. The Clinton
plan and the many alternatives have stirred media and
public interest; surely this was a topic that would interest
law school alumni.

A

There was one problem. Whom should 1 ask?
The obvious choice might have been Rebecca Dresser or
Maxwell Mehlman, whose principal interests are in the
health care field.
Professor Dresser says that none of the plans addresses
the critical issue of how much and what kind of care
should be covered. Much of her work in the area of law
and bioethics has focused on death. Any health plan must
make choices about how much and what sort of care to
provide in the final stages of life, but these are controver
sial choices and thus far no one has taken a definitive
position. Dresser believes that the real debate will
begin—not end—with passage of a plan.

been looking at fascinating and perplexing questions of
law and public policy raised by the health plans. And so
we decided to present a collection of comments about the
plans and some of the issues that must be confronted.
First Max Mehlman summarizes the papers presented at
the two-day conference sponsored by the Law-Medicine
Center in February. Next Visiting Professor Candice Hoke,
who was one of the speakers, addresses constitutional
issues raised by the plans. 1 follow with a discussion of the
conflict between the goal of universal coverage and
traditional notions of fairness in insurance rating. Pro
fessor Andrew Morriss, an economist, describes some
issues of administrative law and some concerns about
economic incentives which he and his students have
studied. And Professor Spencer Neth concludes the series
with a discussion, suggested by Morriss, of the alternative
dispute resolution (ADR) provisions of the Clinton Plan.
Brief as these comments are, we hope they stimulate
interest in the plans and demonstrate that CWRU law
faculty and students recognize the importance and the
variety of these issues.

Professor Mehlman’s principal interest now is in the legal
and ethical issues raised by the Human Genome Project,
which promises to provide new, exciting—and expensive—
medical tests and treatments. For many years he has
focused on the problems of health care delivery, including
cost control. Both Dresser and Mehlman are well prepared
to participate in the debate about how we should deal with
new medical technologies and manage the rising costs.
But health reform is too important and the issues too
diverse to be left to specialists. Many others in the law
school community—both faculty and students—have

i^OU Wm TO EXPgCT SOME CUTBACKS WITH THE CtlMTON
HEALTH PLAM...
Reprinted by permission: Tribune Media Services

The National Health Reform Conference
two law professors who were members of the President’s
health reform task force. Focusing on privacy issues, he
predicted that national health reform would accelerate
the process of recording all patient information in the
country on a single massive computer database. He
n February the Law-Medicine Center sponsored a con- ,
described legislation (about to be introduced in
ference, National Health Reform: The Legal Issues. We
Congress) that would attempt to protect the confidential
invited a group of prominent national experts to study
and debatd ciqumber of the major issues raised by recent ity of this information.
health reform proposals, and to do so for a diverse audi
A vigorous debate ensued over how—realistically—this
ence that included alumni, law students, medical students,
information could be protected. One interesting problem
management students, and legal and medical practitioners.
that emerged was that, under the President’s health
reform proposal at least, patients would be deemed auto
What follows is a brief summary of the presentations—
matically to consent to the disclosure of their medical
omitting Visiting Professor Candice Hoke, whose paper
records to health plans and other third-party payers, and
appears (in a shortened version) on page 8. All the
this information would be entered automatically into the
papers are to be published in Health Matrix.
computerized database. Although patients under the
present system must release their medical records to
The keynote address was delivered by Larry Gostin,
insurers when seeking reimbursement, it was disquieting
visiting professor of law at Georgetown and one of the

by Maxwell J. Mehlman
Professor of Law
Director of the LawMedicine Center
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to think what might
be the consequences
of having ail this
information on a
single database, with
little practical
privacy protection.
David Orentlicher, an
attorney/physician
who is ethics and
policy counsel for
the American Med
ical Association,
examined the rela
tionship between
At the February conference: Candice Hoke is the
patients and physi
speaker, and Max Mehiman sits on her right.
cians in a reformed
health care system.
He focused on the economic incentives that encourage
physicians to cut services to patients, and described for
the audience the various studies that have examined this
issue. He then analyzed the different ways in which the
law might attempt to counteract these incentives.
Henry Greely of Stanford Law School talked about cumu
lative purchasing power in the form of health alliances
and similar purchasing cooperatives. He described the
experience in California with CALPERS and HIPC and,
extrapolating from that, discussed what might work and
might not work under a national health reform system.
Clark Havighurst, of Duke University, applied his views on
the role of private contract to arrangements between
patients, payers, and providers under health reform. He
made a strong plea for health plans to be able to vary the
terms for their enrollees based on the full disclosure of
these terms and enrollee choice. He also emphasized the
degree to which health plans—rather than federal
government agencies—would have control over what
services patients would receive.
Eleanor Kinney, professor of law at Indiana University,
Indianapolis, addressed a number of the administrative
law problems raised by national health reform in general
and by President Clinton’s proposal in particular. She
described her involvement with the President’s health
reform task force, and the role of rule-making and adjudi
cation under health reform. Specifically she was con
cerned about the procedures that would be adopted to
resolve disputes between patients, payers, and providers.

Finally, Arnold Rosoff from the Wharton School examined
the role of clinical practice guidelines under health
reform. He pointed out that, originally, proponents of
practice guidelines envisioned their being used by
plaintiffs in malpractice cases to show that physicians not
adhering to the guidelines were negligent. Now the idea is
that the guidelines can only be used by defendants—e.g.,
physicians or hospitals—to show that they have adhered
to guidelines and should therefore be shielded from
liability. The newer approach, he explained, is consistent
with using practice guidelines as instruments of cost
containment, because it would tend to protect providers
who furnish no more care than the guidelines require.
The former approach was more consistent with the role
of guidelines as a method for improving the quality of
care, because providers who did not follow the guidelines
would be penalized.
Maxwell J. Mehiman holds B.A. degrees
from Reed College and Oxford Univer
sity (he was a Rhodes Scholar) and a
law degree from Yale. He joined our
faculty in 1984, and in 1986 succeeded
Oliver C. Schroeder, Jr., as director of
the Law-Medicine Center.
Under a grant from the National
Institutes of Health, Mehiman is
exploring issues of access to genetic
services. He recently made a presenta
tion to the NIH Working Group on
Ethical, Legal, and Social Implications
of the Human Genome Project on the
coverage of genetic services under
national health reform.
Mehiman predicts that, over the next ten to fifteen years, a
significant number of powerful new medical technologies will
emerge from genetic research efforts currently underway. These
will include genetic screening and diagnostic testing, gene therapy
for both hereditary and nonhereditary disorders, and perhaps even
genetic enhancement—the ability to alter the genetic endowment of
individuals and their offspring.
He is examining the degree to which these new medical technolo
gies would be included in the basic benefit packages under a
number of major health reform proposals, and how decisions about
what services should be covered would be made under each of the
reform approaches. He is particularly concerned that many genetic
services would be rationed on the basis of ability to pay, and that
this may significantly affect both individual health status and equal
opportunity to compete in economic and social endeavors.
Mehiman is working on a number of reiated issues, including an
examination of the relationship between the Americans with
Disabilities Act and rationing of genetic services.

Leslie Ann Stein ’94, Fordham Foundation Fellow
Leslie Stein, who graduates from the law school this
rnonth, has been invited to be a 1994 Fordham Founda
tion Fellow in Law, Health Care, and Aging at Wright
State University, Dayton, Ohio.
A graduate of Brandeis University, Stein has held sum
mer jobs with the B’Nai Brith Anti-Defamation League,
the Boston law firm of Ashcraft & Gerel, the Office of
the Bar Counsel of the Massachusetts Supreme Judicial
Court, and the Massachusetts Office of Health and
Human Services. Here at the law school she wrote an
independent research paper on “Ethics and Elder Law:
Dealing with Questionably Competent Clients.”
As a Fordham Fellow, Stein will take part in an inten
sive study of the issues that arise at the intersection of
aw, ethics, health care, and gerontology. During a

month in residence at the Wright State School of
Medicine, she will observe clinical care and teaching in
geriatrics, interview community leaders in aging, tour
institutional and community
facilities, and participate in
activities supervised by the
medical faculty. She will also
plan a research project
under the supervision of the
fellowship director.
She will carry out that
project during the following
year, with the expectation
that results will be published
in peer-reviewed profes
sional journals.
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Constitutional Obstacles to National Health Reform
by Candice Hoke
Visiting Associate Professor of Law
he public debate over health reform has generally
focused on such matters as whether employers
should be mandated to pay the health insurance
premiums for their employees and what types of medical
benefits must be covered. Thus far the debate seems to
have sidestepped one legal thicket: do the various reform
plans pending in Congress comply with the Constitution?
While you might think that the drafters of the health
reform bills would have carefully evaluated the require
ments of our most fundamental law, at least one set of
constitutional precepts seems to have escaped their
attention. These neglected principles may be loosely
categorized as federalism constraints. More precisely,
they have been enunciated as flowing from the Tenth
Amendment.
You are in good company if your response runs along the
lines of “What’s that?” Since the New Deal the Tenth
Amendment, with very few exceptions, has been consid
ered a mere truism and has had fewer teeth than your
average duck; it has received little attention in constitu
tional law classes. But In 1992 the Supreme Court
changed course and, while not giving the forlorn amend
ment a whole new set of teeth, provided at least some
very substantial bridgework. In short, the Tenth Amend
ment has been rejuvenated, and federal legislation must
comply with its strictures.
The amendment’s text does not lead ineluctably to the
Court’s new tack, but of course that’s true for most
constitutional interpretation. It reads: “The powers not
delegated to the United States by the Constitution, nor
prohibited by it to the States, are reserved to the States
respectively, or to the people.” The text seems to direct
us to determine whether challenged legislation proceeds
under one of the delegated powers, such as the power to
regulate commerce, which are specified primarily in
Article 1. If the legislation falls within the range of author
ity that the people have delegated to the national govern
ment, then it would seem that the Tenth Amendment
offers no additional limitations.
This relatively straightforward approach was what the
Supreme Court used for the better part of 50 years. If we
applied it to Tenth Amendment challenges to national
health reform legislation, we would undoubtedly find
the legislation issued pursuant to Congress’s power to
regulate commerce, an assertedly broad power. Unless
we found some Commerce Clause principle transgressed,
the Tenth Amendment would have nothing to add to
the analysis.
But the Supreme Court charted a new course in New York
V. United States (1992). There the State of New York
^
protested the federal government’s attempt to force it
and other state governments to bear the substantial
financial artd.political costs of siting dumps for low-level
radioactive waste. New York argued that the Tenth
Amendment barred Congress from ordering the states to
assume responsibility for implementing federal regulatory
programs. The Court agreed. The Court emphasized that
Congress has other permissible methods of inducing the
states to assist in achieving federal goals. For instance.
Congress may offer grant money to the states in exchange
for their agreement to implement a federal program
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(“conditional grants”), or
may threaten the states
with being preempted from
a particular field of
regulation (“conditional
preemption”) if the state
government does not
enforce the minimum
federal standards as
specified by federal
legislation.
Although the opinion is
somewhat unclear, it seems
that New York stands for
Formerly of the University of
the following proposition:
Pittsburgh, Candice Hoke has
any federal legislation that
spent this year at CWRU,
teaching Civil Procedure,
commands state govern
Employment Law, Jurispru
ments to engage in certain
dence, and Federal Courts. She
regulatory activity—as by
holds degrees from Hollins
enacting statutes or
(B.A.) and Yale (J.D.).
regulations, or compelling
them to implement a
federal regulatory program via administrative action—
and does not permit them to opt out will arguably violate
the Tenth Amendment. The Court stated this point in
various ways: “the Constitution has never been under
stood to confer upon Congress the ability to require the
States to govern according to Congress’ instructions ;
“Congress may not simply commandeer the legislative
processes of the States by directly compelling them to
enact and enforce a Federal regulatory program.” A
six/three decision, with recently retired Justice White in
the dissent. New York would seem to stand on rather
sturdy footing—at least for a while.
But what does this mean for national health reform?
Does New York present merely an abstract problem for
health reform—a product of a law professor’s too-fertile
imagination? Hardly. Virtually every pending health
reform bill—whether Democratic or Republican, very
liberal (as in Canadian-style single payer) or very conser
vative (as in House minority leader Bob Michel’s bill)—
attempts to compel the state governments to perform a
significant role in the new health system. This amazing
coincidence across the political spectrum seems curious
until one considers the practical and financial aspects of
health reform. I think the congressional and presidential
convergence in strategy can be explained by reference to
the financial strictures imposed by the federal budget
deficit. Given the Gramm-Rudman requirement that any
proposed bill that will cost the federal government money
must state in the bill how the money will be generated to
pay Its costs, the federal deficit means that each reform
bill’s sponsors must undertake the difficult task of
identifying which sacred cows are to be slaughtered to
pay for the new initiative. Will it be military spending? Or
maybe the subsidized school lunch program? One of the
entitlement programs, such as restricting services
available under Medicare?
This political and financial quandary has led to the
virtually uniform strategy of passing responsibility for at
least some aspects of the national health reform program
onto—you can probably guess—yes, the state govern
ments. This may seem a neat, perhaps even shrewd
political strategy: the national officers are more likely to
be able to enact a program if they can pass the costs to
somebody else and not suffer the political consequences

of deciding whose ox to gore. Of course, the state
governments are themselves strapped for cash and will
not be especially thrilled about being compelled to pay
for implementing an expensive federal program. Under
some of the reform bills, the burdens to be passed to
state governments are so substantial that the states will
have to bear the political burden of generating new
revenues.
Importantly, if Congress can pass the financial burdens
for federal programs to state governments via mandate—
sheer legal compulsion—the state governments’ ability to
define and address the state’s needs as its people direct
may become a secondary or tertiary obligation. The
federal government may have so preoccupied state
officials and so consumed state funds that the state
governments’ ability to attend to the needs of their
constituencies may be greatly impaired. This might in
turn imperil our most basic commitments to effective
representative government at each level. These concerns
provoked the Court to take a sharp turn on the Tenth
Amendment’s legal import.
Some of the features in the pending health reform bills
seem obviously unconstitutional under New York, as in
one bill that specifically orders the state governments to
“implement and enforce” the federal legislation by
enacting their own legislation to create the health insur
ance purchasing cooperatives. Other provisions are at
least arguably unconstitutional. For instance, some bills
order state governments to set up a special ADR (alterna
tive dispute resolution) system for medical malpractice
cases. If a state does not obey, the federal government will

set up the ADR system in that state and then charge the
state government a “fee” to reimburse the federal govern
ment for out-of-pocket expenses plus, under some bills, a
surcharge of ten percent. In another ingenious strategy, if
a state declines to undertake the federally mandated
responsibilities to administer the health reform program,
the state’s citizens (or some specified portion) will find
themselves subject to a special tax to pay for the federal
regulatory effort in that state.
New York's central message seems to be that Congress
can take over an entire field of regulation, or coax state
governments to help in a particular regulatory effort, but
cannot simply take over states’ legislative agendas,
administrative personnel, and budgets. Though some
federal legislative efforts might be facilitated by coopting
state governments to serve as field offices for the nation,
such a move would thwart citizens’ ability to direct their
state governments as they desire.
It is likely that the health reform bills will require, to
varying degrees, substantial revisions to render them
constitutional. Hence, some bills that appear to be very
inexpensive (to the federal treasury) as compared with
the Clinton bill may, after revision, sport heftier price
tags. If the actual costs are out in the open, and not
submerged in a mandate to state governments, the
integrity of both federal and state government will be
enhanced and the lines of political responsibility will be
clearer. Those were key concerns of the Court when It
altered the course of the Tenth Amendment.
For a related (and much longer) article by Candice Hoke, see
Hastings Constitutional Law Quarterly, Spring 1994.

Universal Coverage Includes High-Risk,
Unhealthy People
by Wilbur C. Leatherberry
Professor of Law
Associate Dean for Academic Affairs
n teaching Insurance Law, I expose my students to two
very different conceptions of discrimination. We
discuss the concept of unfair discrimination in insur
ance and compare that to the more familiar concept of
discrimination in civil rights law.

I

Insurers insist that each insured person should pay a
premium based solely on the risk that he or she presents
to the pool of insureds. They “rate” insureds prospec
tively on the basis of data about frequency of losses for
people with similar characteristics. For instance, they use
data which show that women, on average, live longer
than men to justify the use of gender as a rating factor
with respect to premiums for annuities. That produces
higher annuity costs for women than for men of the same
age. Conversely, women pay lower premiums for life
insurance. The insurance industry argues that such
pricing is fair because each group is charged a rate
properly based on risk of loss.
Feminists argue that such gender-based rating is both
unfair and socially unacceptable. They say that women
are being overcharged for both life insurance and annu^®'^^use of the gender bias prevailing in our society.
They argue that even if the differences in longevity are
considered, the industry systematically undercharges
men and overcharges women. But a more Important

conflict is between the use of gender as a basis for rating
and the societal movement toward gender neutrality in
employment and elsewhere. The Supreme Court has held
that, in employer-sponsored benefit plans, annuities must
be priced on a unisex basis. Employment discrimination
law must prevail over insurance law, which would
support gender-based rating.
The Clinton plan specifies universal coverage and
prohibits health plans from requiring higher premiums of
high-risk individuals and groups. It prohibits practices
that
have the effect of attracting or limiting enrollees on the
basis of personal characteristics, such as a health status,
anticipated need for health care, age, occupation, or
affiliation with any person or entity.

The plan forbids denial of coverage to particular individu
als. It also bars exclusions and other restrictions on
coverage for preexisting conditions—medical problems
the insured has at the time of enrollment. Health plans
may not
discriminate, or engage ... in any activity, including the
selection of a service area, that has the effect of discriminat
ing against an individual on the basis of race, national
origin, sex, language, socio-economic status, age, disability,
health status, or anticipated need for health services.
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Clearly, the plan takes a
view on the subject of
discrimination which is
completely at odds with
the private insurers’
traditional view. It would
be unthinkable for a
private insurer to ignore
“age, disability, health
status or anticipated need
for health services” in
setting prices. Only when
government intervened did
the industry cease using
race as a rating factor.
Wilbur C. Leatherberry (B.A.,
Without government
J.D., CWRU) joined the law
intervention (and litigation
faculty in 1973 and was named
through the Supreme
associate dean for academic
Court) the industry will not
affairs in 1992. He continues to
switch to unisex rating for
teach Insurance Law as well as
annuities. The industry has
Contracts.
argued that there are
measurable differences in risk between men and women
in life insurance, annuities, automobile liability insurance,
and health insurance, and has vigorously resisted plans

HIV-positive—because of the competitive pressures. A
carrier that freely wrote policies for the chronically ill
would experience adverse selection: unhealthy customers
would flock to that carrier, and other carriers could then
charge lower prices.
When Blue Cross began, community rating was the
required quid pro quo for nonprofit tax status: Blue Gross
had to charge all groups the same “community” rate. The
result was that Blue Cross experienced adverse selection
because private insurers, which did not have that
nonprofit tax status, began to select out the best (healthi
est) individuals and groups from the Blue Cross pool.
Community rating had to be scrapped because of those

that mandate unisex rating.
If insurers are forbidden to use in their ratings a factor
which, they are convinced, is an accurate predictor of
risk, there is a strong chance that they will simply refu^
to cover those persons who cannot be charged as much
as the industry thinks they should be charged. This
selective underwriting means that a group which has
complained of too-high premiums may find that it is
denied access to any coverage at all.
There are some legitimate reasons for the insurance
industry’s strong concern about rate discrimination.
Insurers argue that, as a matter of fairness, higher-risk
insureds should pay higher premiums than lower-risk
insureds. They say that lower-risk persons will opt out of
the insurance pool rather than subsidize those at
higher risk. The remaining pool will be “adversely
selected”—that is, it will not be randomly assembled but
will have higher overall risk than predicted. That creates
a problem for the insurer: if the risk is higher than
predicted, the amount to be paid out will be higher than
predicted—and higher than the available funding.
Naturally, private insurers compete for the lower-risk
customers. One way for an insurer to increase market
share is to create narrower rate classes, select out the
best risks from competitors’ broader rate classes, and
offer those persons a lower price. For example, some life
insurers started offering lower prices to nonsmokers and
undercut the rates of larger insurers that lumped smokers
and nonsmokers together. As nonsmokers began switch
ing carriers, companies that had not offered nonsmoker
rates were forced to do so.
In health insurance, these forces have led to the exclusioij
of large numbers of people from the insurance market.
Most health insurance is sold through groups, but the
selection process works the same way. Groups that have
more high-risk persons pay higher rates and may have
difficulty getting coverage at all. Groups have incentives
to keep high-risk people out in order to preserve the
group’s access to coverage and keep coverage costs
down. No private insurer can be liberal about writing
individual policies for those excluded high-risk persons—
such as people with chronic illnesses, and people who are

competitive pressures.
The Clinton plan proposes to cover everyone including
the chronically ill and those at high risk for various
illnesses. It can do that only if health plans are not
permitted to be selective. If any health plans can select
out bad risks and thus offer lower prices, we will eventu
ally have the same sort of problem we have now. The
high-risk people will be uninsured, or insured by some
sort of separate government plan. If that happens, it is
unlikely that those high-risk persons will ever get the
same quality and quantity of coverage as other
insureds—witness all of the problems with the Medicaid
program and with assigned-risk pools in automobile
liability insurance.
The Clinton plan means to “socialize risk” broadly by
having all patients get coverage and all pay the same
premium, regardless of their health. That runs counter to
the notions of rate equity by which the private insurance
industry operates. Insurers will argue that it is unfair for
low-risk, healthy people to “subsidize” high-risk,
unhealthy people. But such “unfairness” is inherent in the
present system. Since it is statistically impossible to rate
individuals, insureds must be rated in groups; and in any
rate class it may be said that the best-risk individuals are
subsidizing the worst risks. How much subsidization we
want is a public policy question that cannot be left to the
insurance industry, whose natural tendency is toward
more and narrower rate classes with larger and larger
differences in premiums between the best risks and the
worst risks.
Conservative commentator Peter Huber has said that the
free market has delivered a better product. . . even when
the product is socialism itself.” He argues that insurance
“cannot make health care cheap, nor deny known risk
facts, no matter how racist, sexist, ageist or other-ist
those facts may be” (Forbes, Aug. 5, 1991, p. 99).
We have seen the negative effects of the private health
insurance market on availability of coverage. We must
decide whether to permit government to intervene to
force something more like socialism than the insurance
industry is willing and able to deliver. If we want univer
sal, affordable health coverage for all Americans, includ
ing those who are unhealthy, we will have to accept
strictures which will prevent the effects of free market
competition. How much socialism are we willing to
accept? Huber and other conservatives will cite examples
in which government attempted to make coverage
affordable but underpriced the coverage and under
funded its promises. Socializing risk and covering 37
million people who are not now covered will raise health
insurance costs dramatically. Many of those now unin
sured are not healthy: they are bad risks, by any assess
ment, whose health care will be expensive. Universal,
affordable coverage seems to me to be a good idea, but
the debate about fairness and subsidization has not yet
begun. Stay tuned.

Case Western Reserve University School of Law

Administrative Law, Economics, and Health Care Reform
by Andrew P. Morriss
Assistant Professor of Law and Economics
n all the discussion of the various health care reform
proposals, there has been much talk about their sub
stance: managed competition, single-payer systems,
tax-free spending accounts, and so forth. But there has
been remarkably little attention to the administrative
structures by which the substance would be implemented.

I

The students supposedly represented a physicians’
association interested in laying the groundwork for an
eventual challenge and in lobbying for improvements.
Both times the class impressed me with their hard work
and creativity in ferreting out serious flaws in the plan’s
structure. The Clinton administration, and the competing
reforms’ sponsors, would do well to consult my students
for help in redrafting their plans!
Here are some of the problems that the class identified:

This is unfortunate, but not surprising. After all, adminis
trative law has long been the stepchild of the legal curricu
lum. Despite its crucial importance to everyday decisions
in everything from business affairs to veterans’ benefits,
most law schools (including CWRU) allot only a single
three-hour course to the subject. Even the name “adminis
trative law” sounds boring, concealing the fundamental
constitutional and policy questions which lie hidden under
the details of the Social Security Act or the regulations of
the Occupational Health and Safety Administration.

• conflicts of interest created when regional alliances are
to resolve appeals of decisions allocating their own
money
• due process concerns arising out of the bad debt
assessments on nondefaulting consumers
• lack of any provision for appeals of denials of lowincome subsidies
• excessive delegation of legislative authority to the
National Health Board and other agencies created by
the plan.

Understanding how the various health care proposals
plan to implement their provisions is as important as
understanding what they plan to do, for several reasons.
First, a flawed implementation may lead the courts to
strike down all or part of a law because it violates
constitutional limitations on the allocation of power or
statutory rule-making requirements. Second, the choice of
an inappropriate administrative structure may delay
implementation as agencies become ensnarled in proce
dural requirements. Third, neglect of the administrative
devices designed to ensure that agencies enact only
appropriate rules may lead to substantively bad rules if
the agencies fail to consider the appropriate information.

This last point deserves some additional discussion.
Although Chief Justice Rehnquist has revived the nondel
egation doctrine in his dissents and concurrences in
recent years, no act of Congress has been overturned
because of excessive delegation since the 1930s. But
nothing like the Clinton plan has been enacted since the
1930s, and if the nondelegation doctrine has any teeth to
it, the sweeping but vague proposals in the President’s
plan are just what the doctor ordered. If a health care
reform plan similar to the Clinton plan Is enacted.
President Clinton may produce more of a “reinvented”
government than he planned!

1 first became interested in the administrative law aspects
of the various proposals to reform the health care system
while 1 was teaching the 1993 summer session at the
University of Texas School of Law. Because none of the
various sponsors had released their plans yet, 1 wrote my
own plan as part of my final examination, carefully
putting in provisions designed to raise issues we had
covered in the class.

My other primary area of expertise is the economic
analysis of the law. Students from my last year’s Law and
Economics class—Lincoln Kaiser, Jon Salkin, and Mike
Sharnas—are engaged in independent research on the
incentive effects of the various proposals. As with the
administrative law problems in the Clinton plan, the most
striking feature of virtually all the reform proposals is
their failure to consider how people will react to the
incentives the plans create.
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and the Weatherhead
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Back at CWRU, and with the greater
flexibility offered by the full-length
fall semester, 1 decided to use some
of the real plans in my Administra
tive Law class to give the students a
practical focus for the course. 1 was
worried that the Clinton plan would
lack many of the objectionable
features 1 had deliberately included
in the made-up plan 1 had used in my
summer class, but these fears proved
groundless. As the New York Times
later reported (Sept. 27, 1993, p. Al),
the task force designing the Clinton
proposal did not include any lawyers
skilled in administrative law, and the
draft plan issued that fall contained a
startling number of serious flaws.
Twice during the fall semester 1
asked my class of 60 students to
examine the Clinton proposal for
flaws. (We used the summary; the
draft legislation was not released
until late in the term, and at 1,100+
pages it would have been inhumane
to require the students to master it.)

To take but one example, most reform proposals include
alternative dispute resolution mechanisms for medical
malpractice claims and rely on ADR to generate cost
savings. Yet, as the Weiler study showed, only a minority of
potential meritorious malpractice claims are brought. If the
cost of bringing a claim decreases under the ADR mecha
nism, the number of claims will increase. Since there is no
evidence that ADR will lower costs enough to offset the
increased number of claims, the cost “savings” generated
by ADR are suspect. The disincentives for innovation
created for drug manufacturers demonstrate a similar
failure to consider even elementary economic principles.
Bringing health care reform into a class like Administra
tive Law has a number of benefits. First, by crossing
doctrinal boundaries, students learn how to apply the law
in messy real-world situations. Second, students develop
some expertise in a field which is sure to grow in impor
tance. Several students have told me that their papers on
the health care plan came up in job interviews, and a
state agency requested copies of one student’s work for
use in shaping its position on the Clinton proposal.
Finally, given the importance of the health care reform
debate and the complexity of the issues, it is important
that the law school help to create informed citizens as
well as informed lawyers.
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The Clinton Proposeds for Medical Malpractice Litigation
by Spencer Neth
Professor of Law

called defensive medicine:
ordering tests and proce
dures that are not medi
here is an enormous gap between doctors’ and
cally warranted, out of fear
lawyers’ perceptions of medical malpractice
of lawsuits. Furthermore,
litigation and all the critical issues associated with
malpractice litigation
it. Health care providers see malpractice litigation as a imposes psychic costs to
major source of distress within their professions and a
medical professionals that
major cause of the rising costs of health care. Lawyers, of
are not reflected in the
course, generally disagree.
economic studies. I
suspect it is this psychic
Many lawyers would agree with the blunt statement of a
cost, and not the dollar
president of the Association of Trial Lawyers of America,
cost of malpractice
dismissing all criticism, that “the cause of malpractice
insurance, which induces
litigation is simply malpractice’’ {National Law Journal,
defensive medicine. (For an
A graduate of Miami University
July 20, 1987, p. 20). Many doctors would counter that the
unhappy firsthand account,
and Harvard Law School (J.D.,
problem is really avaricious attorneys. Others would
see Sara C. Charles and
LLM.), Spencer Neth has been
point to the insurance companies.
Eugene Kennedy, The
on the faculty since 1970. He
Defendant: A Psychiatrist
teaches commercial law
Although the malpractice insurance crisis seems to have
on Trial for Medical
courses, but his most recent
passed, the view persists that malpractice litigation is a
interest is in the ADR move
Malpractice.)
problem. Given the passion with which the medical
ment and its various ramifica
professions detest it, it would probably be impossible,
tions. A major law review
Of course, to the extent
and certainly it would be unwise, to propose any major
article, “Arbitration as
that persons are harmed
Compromise, ” is nearing
reform in the health care system without at least address
by medical malpractice,
completion.
ing the problem as they perceive it. After all, if they are
the “costs” of malpractice
united they probably can prevent any reform proposal
are already incurred, and shifting them to the health care
from being adopted, if only because their cooperation,
industry does nothing to increase them. Similarly,
however begrudging, will be necessary to successful
depriving injured persons of compensation does not
implementation. There is plenty in the Clinton proposals
eliminate the costs, but merely imposes the costs on the
to frighten or disturb the various segments of the health
unlucky victims. Furthermore, there is no way of knowing
care professions, and it would be politically foolish not to
how many bad outcomes have been avoided because of
give them relief in the one area where they all seem in
the extraordinary caution of those practicing defensive
agreement.
medicine. Nor is there any easy way to place a value on

T

It may be equally important to mollify the lawyers. The
only parts of the Clinton plan that have a direct, signifi
cant impact on lawyers as lawyers—rather than as
citizens or as patients—are those proposals relating to
malpractice litigation. Even if a proposal gets through
Congress, making it work in practice will be another
matter. Our experience with medical malpractice reform
on the state level suggests that at least some reforms will
not work without the willing participation of the bar.
A cynic might argue that these political realities explain
why the Clinton proposals for reforming malpractice are
so very modest and cautious. But I believe that the
proposals are probably based at least as much on sound
policy analysis and legal analysis as on political analysis. I
also believe, unfortunately, that the Clinton malpractice
proposals will have relatively little impact upon malprac
tice litigation or its costs. But it seems likely that the
more general reform of health care delivery will indirectly
reduce both the amount and the cost of malpractice
litigation.

What Is the Problem?
Only a very small fraction of our health care expenditures
are directly attributable to the cost of malpractice
litigation—less than 2 percent by some accounts. But
many argue that the indirect costs are much greater.
Direct costs include the cost of malpractice insurance
and the comparable costs of those who self-insure, and
the time and money that doctors, hospital administrators,
and others must expend in the litigation process The
indirect costs most often discussed are the consequence
of doctors and hospitals’ practicing what is commonly
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the lives or limbs saved as a result of tests or procedures
that might have been judged unnecessary but that turned
out, in fact, to be helpful. The problem with medical
malpractice litigation—and I agree that there is a
problem—is not what it costs. In any event, controlling its
costs will do little to advance the cost-control goals of the
Clinton plan.
Actually there is considerable evidence that the health
care industry is not paying nearly its fair share of the
costs of malpractice. The massive Harvard Study (see
Paul C. Weiler, Medical Malpractice on Trial) indicated that
approximately 1 percent of hospital admissions led to
injuries that were the result of malpractice by the doctor
or the hospital, but only about 12 percent of these
potential malpractice claims actually resulted in a lawsuit.
One purpose of tort law is to compensate the victim of
negligence, and most of the victims of medical malprac
tice are not being compensated.
Another purpose of tort law is to deter negligent behavior.
Clearly, if doctors and hospitals escape liability because
negligence is not discovered or suits are not brought,
there is too little deterrence—and probably too much
malpractice and too little defensive medicine. In any
event, the substantive law of malpractice, which merely
requires that doctors and hospitals pay for the conse
quences of their negligence, is not the problem. It could
not induce a rational actor to order unneeded tests or
procedures, unless . . . Yes, it is not the substantive tort
law, but the unless's, and the Clinton Plan rightly does not
address the substantive law and it does address the
unless s. Most of these have to do with the weaknesses of
our institutions for resolving disputes. The Clinton plan
rightly focuses on changing those institutions.

Litigation in general is slow, expensive, and onerous. This
is especially true of medical malpractice litigation. The
outcomes of litigation are often uncertain, and probably
all too often erroneous. And whatever the virtues and
shortcomings of juries in general, juries probably work
less well in malpractice litigation than in other types of
torts. In malpractice cases, liability turns on the applica
tion of a standard of care of the health care profes
sional—something the jury has no prior knowledge of,
nor any particular aptitude for understanding. In the
typical personal injury case, by contrast, the standard of
care is that of an ordinary person, for which the jury is a
perfectly appropriate arbiter. A malpractice case is
necessarily a battle of experts, which means that trials
are expensive and outcomes often unpredictable.
Furthermore, a major element of damages In medical
malpractice cases is often pain and suffering and noneco
nomic losses that are difficult if not impossible to
translate into dollars. The intangible injuries may be more
important in malpractice suits than in most personal
injury cases, and the uncertainty in medical malpractice
verdicts may have more troubling side effects. A jury is as
good a finder of fact as we have available, but the results
are still relatively unpredictable.
The uncertainties of malpractice litigation have other
unfortunate consequences. It is probably true that good
lawyers will take only well-grounded malpractice cases: it
is not worth the time and expense to pursue a weak case
that you will probably lose. But not all attorneys are com
petent to appraise the worth of a malpractice suit, and
not all attorneys have enough good cases to occupy their
time. If you are an attorney with time on your hands, tak
ing a long shot on a weak case makes rational sense when
the outcome is unpredictable. And therefore doctors and
hospitals understandably cannot be confident that they
are safe from lawsuits even if they use due care.
Finally, malpractice litigation is also expensive and risky
for the victims of malpractice. The difficulty and expense
of proving malpractice no doubt is a major reason why
most victims never sue and never receive compensation.
Those that do sue—and win—recover only a fraction of
their damages after they have paid their attorneys’ fees.
And in fact most malpractice plaintiffs lose and recover
nothing. Furthermore, studies show that those suffering
the most serious injuries recover the smallest percentage
of their actual damages, at least in the cases that are
settled. Most cases are settled.

The Clinton Plan for Medical Malpractice
The Clinton plan for malpractice reform contains five
specific proposals for prompt implementation nationwide.
It also provides for the creation and funding, in selected
states, of an “enterprise liability demonstration project”
and a “pilot program” involving the use of “practice
guidelines.” The Clinton proposals would override any
state laws less restrictive of malpractice suits.
Some of the specific proposals might improve the existing
system both for those injured and for those subject to
suits. All relate to improving our methods of resolving
disputes over malpractice, and none of them alter the
existing substantive law of torts. Several make modest
changes In the way damages are calculated or paid, but
none address the uncertainty inherent in the jury’s
unfettered power to determine intangible damages like
pain and suffering.
Neither individually nor collectively will these five pro
posals “solve” the problem. All have been tried on the
state level and have had only modest impact at best. But

1 am reminded of Brandeis’s vision of our federalism in
which the states act like scientific laboratories trying out
different solutions to common problems. Perhaps the
states’ experiments should run a little longer before we
adopt any nationwide solution, especially since the
results of those experiments do not yet clearly point to a
preferred solution. On the other hand, this might be an
area where reform can be effective only if implemented
nationally.
The five specific proposals are as follows.
Alternative dispute resolution. Under the Clinton plan,
each of the regional alliances will be required to adopt at
least one ADR mechanism, which must include at least
one of the following common procedures: arbitration,
mediation, or early offers of settlement. The plan gives no
other specifics, nor does it define “arbitration” or “media
tion.” Whatever the mechanisms adopted, the regional
alliance plan must satisfy the National Health Board that
they “promote the resolution of medical malpractice
claims in a manner that (A) is affordable to the parties
involved: (B) provides for timely resolution of claims; (C)
provides for the consistent and fair resolution of claims;
and (D) provides for reasonably convenient access to
dispute resolution for individuals enrolled in plans.”
The alliances are required to disclose to enrollees their
ADR procedures, but neither the enrollees nor the
alliances will have the right to opt out of these proce
dures. A claimant will be permitted to file a lawsuit, but
only after exhausting remedies under the ADR mecha
nisms. Apparently any determination of liability by the
ADR mechanism will be final and binding on the respon
dent doctor or hospital.
Perhaps the proposal preserves the right to she after
exhausting the ADR procedures in order to ward off
constitutional challenges by claimants—e.g., a challenge
based on the right to trial by jury. But it would seem to
be open to a similar challenge by the medical profession
als who apparently will have no recourse from an ADR
determination. Certainly there have been many constitu
tional challenges—some successful—to the various stateenacted malpractice reform statutes.
By preserving the right to sue, the proposal may defeat its
own goals. The experience in states with similar ADR
requirements is that plaintiffs’ lawyers tend to look upon
the ADR as just an annoying and time-consuming preliminary to the real trial in the courts. Although one can hope
that lawyers will learn to view ADR more favorably, such a
change in attitude could take years. And ADR may never
be the preferred choice for plaintiffs with major injuries
and substantial claims of pain and suffering.
Preserving the right to sue following ADR procedures also
will create some practical problems that will probably
mean amending state legislation. For instance, many
states already require ADR before litigation. The existing
state statutes of limitations for medical malpractice suits
will have to be examined and perhaps amended if the
right to sue is to be preserved in a meaningful way.
The challenge is to devise mechanisms that really resolve
disputes, and the Clinton plan offers no specifics. But
there are many conceivable ADR mechanisms other than
what we usually think of as arbitration or mediation.
“Arbitration” includes many types of procedures—for
example, “last-offer arbitration,” commonly used in labor
disputes in local governments. Perhaps, over time, we will
find a method that really works, but there are no new
ideas in the Clinton plan.

May 1994

13

The certificate of merit. Under the Clinton plan,
anyone who wants to bring a medical malpractice claim
must first submit an affidavit that the claimant (or the
attorney) has consulted a “qualified medical specialist”
and has received a written report from the specialist that
“there is a reasonable and meritorious cause for the filing
of the action.” (There are exceptions when the statute of
limitations is about to expire, or when there are difficul
ties in obtaining the appropriate medical records.)
It is quite possible that this proposal will screen out some
of the groundless, long-shot suits (though much will
depend upon standards of the “qualified medical special
ist”). And the weeding-out will be at an earlier stage than
is possible with existing mechanisms such as Rule 11 of
the Federal Rules of Civil Procedure or sanctions for
bringing frivolous claims.
Limitations on contingent fees. The Clinton plan will
limit contingent fees to one-third of the amount recov
ered. This is unlikely to change existing practice in most
states, unlikely to have any impact on the problem, and
unlikely to satisfy the medical professions, which gener
ally deplore contingent fees as a major source of the
perceived problem.
Elimination of the collateral source rule. The traditional
rule provides that a successful plaintiff’s recovery is not
reduced by any moneys received through first-party
insurance, employer wage-continuation programs, and
the like. About half the states have already abolished or
modified this rule, either generally or specifically In
medical malpractice suits. The Clinton plan will change
the law in those states still resisting what appears to
be a strong trend toward the elimination of double
recovery. This will no doubt substantially reduce the
money paid out in malpractice settlements and judg
ments. But in many situations the fairness of eliminating
the collateral source rule is at least debatable. For
instance, it is not really double recovery when a success
ful plaintiff is permitted to keep the benefits of a private
disability insurance program that she has paid for in the
form of premiums.
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The periodic payment rule. Tort recovery has tradition
ally been a lump sum, based on the present value of the
total expected damages. If an injured plaintiff’s prognosis
is uncertain, this can create problems. An injured worker
might at some point be able to return to work even
though she has already recovered damages based on the
prediction that recovery is not likely. It Is often difficult to
determine just how long or how expensive continuing
medical care will be required. Periodic payment in lieu of
lump-sum damages is an attractive way to deal with this
uncertainty, and this is a common feature of modern tort
reform statutes. •
The Clinton plan would permit any party to demand
periodic payments. It is impossible to know whether this
will mean any net reduction in cost, but it may well result
in more equitable recovery in many cases. Coupled with ,
the elimination of the collateral source rule, this proposal
illustrates how the Clinton plan as a whole will reduce the
costs of medical malpractice litigation. A big part of the
damages recovered in medical malpractice litigation
represents the anticipated costs of medical treatment. If
health care costs are reduced, the costs of malpractice
will be reduced.

Enterprise Liability Demonstration Project
Physicians’ malpractice insurance premiums are generally
not experience-rated. That is to say, the premiums that a
doctor pays are not affected by the number or amount of
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claims brought against that particular doctor. Whether
this has to be the case, and whether experience rating is
fair or feasible, are interesting questions. Increasingly,
health care professionals are employees, subject to the
supervision of hospitals, health maintenance organiza
tions, and the like. The employing institution often
already pays for the doctors’ malpractice insurance.
Furthermore, it is often difficult or impossible to deter
mine who among the medical team was negligent, and
how much any one person’s negligence contributed to the
patient’s injuries.
All this suggests that it would be more efficient to impose
liability for medical malpractice upon the employing
enterprise rather than on the individual health care
professionals. So the Clinton plan proposes to establish
and fund a demonstration project in one or more states
agreeing to shift malpractice liability from individual to
institution. If this works, it should be to the advantage of
everyone. It may be argued that such a system may
dangerously reduce a doctor’s incentives to use good
care, but the existing structure of insurance already
provides little economic incentive. The psychic cost of
malpractice defense, and the incentives upon the employ
ing enterprise, should be sufficient to deter carelessness.

Practice Guidelines

As a part of the overall Clinton plan, practice guidelines
are to be established by the proposed National Quality
Management Program. As a part of the malpractice pro
posals, the Secretary of Health and Human Services is
directed to establish a pilot program in one or more
cooperating states: compliance with the practice guide
lines will be a complete defense to any malpractice claim
based on an alleged failure to follow the appropriate pro
cedures. Apparently, failure to follow the practice guide
lines will not necessarily result in a finding of liability.
Although this may seem one-sided, 1 think it is defensible.
For most medical conditions, there is likely to be more
than one medically sound treatment program, but the
guidelines, once they are actually developed, will proba
bly describe only the single most-clearly-medically-sound
treatment and will not preclude a doctor from exercising
her best judgment and choosing another course of action.
And it does seem reasonable to give a doctor a safe
harbor if she follows the procedures deemed acceptable
by a competent body of professionals, and carries out
those procedures without negligence.
Much depends, of course, on how good the guidelines are
and how well they are kept up to date. Given the range of
treatment choices, the differences of opinion within the
medical profession, and the constant changes in the
accepted wisdom, one might doubt that meaningful and
reliable guidelines can be developed. But I think the idea
is worth a try, even if it is not likely to affect many cases,
and even if it means defeat for a few meritorious claims.
In fact, the same might be said for the whole of the
proposed medical malpractice reform: the proposals are
modest in scope and not likely to make any revolutionary
change in results, but they are probably worth a try.
Finally, we might note what is not in the Clinton plan.
There is no proposal to cap damages, no attempt to
address the controversy over pain and suffering damages,
and no real change in the substantive law of medical
malpractice—all of which have been proposed or tried in
a number of states. With malpractice as with the Clinton
plan generally, compromise and caution and a balancing
of the many constituents’ interests and views have
resulted in a comprehensive but less-than-revolutionary
program for the future.

Focus on Buffalo

Edward A. Pace ’77
Berkowitz, Pace & Cooper

porch has become a handsome
conference room, and now four more
attorneys occupy rooms
upstairs.
From the beginning, Pace
has been a general practi
tioner. “Bread and butter
stuff,” he calls it—“real
estate, small businesses,
estates and wills, some
criminal cases, matrimonial
law.” He told In Brief. “By
now, real estate Is 60 or 70
percent of my practice.
The next 20 percent is wills
and estates. Then matrimo
nial and everjdhing else. 1
have a felony arson trial
coming up, but the crimi
nal work is down to less
than 10 percent.”

Ed Pace remembers that when he
started law school he was “scared to
death: 1 had always lived at home,
and 1 was a very parochial kind of
kid. Just going to the University of
Buffalo was a big deal.” He told In
Brief: “In law school the study group
was a savior—Fran Goins, Jim
Juliano, Dave Benjamin, Scott
Serazin, Emilie Barnett, Ron Mlotek.
They really helped.”
Pace was married after his second
year, and since his wife had a
teaching job in Buffalo, he spent his
third year as a visiting student at the
State University of New York. Once
again, he was a Buffalonian.
Early on, he had decided; “1 wanted
to work for myself. 1 wasn’t interested
in the large firms—and they probably
weren’t Interested in me.” When he
finished law school, he spent a year
with a (hitherto) sole practitioner,
then went out on his own. “1 opened
an office in the Liberty Bank Building.
There was an attorney who had a
specialty in real estate, and 1 took
over his legal files. A year later 1
moved to the Convention Tower.
Then 1 came down here.” “Down
here” is suburban Orchard Park,
where the Pace family has resided
since 1985, and where Ed moved his
practice in 1988.
He joined Leonard Berkowitz, who
moved from the same downtown
building. Together they scouted big
old houses along the town’s Main
Street and found one to buy. The
dining room became Pace’s office.
With grand double doors separating
him from the secretarial staff. A sun

Pace finds much to like about his
relocation: “1 like being home. 1 like
not fighting traffic every day.” And
his longtime clients—even those on
the far side of Buffalo—have not
complained. As In Bne/’discovered,
it’s a quick trip on the freeway.

Jonathan E.
Goughian ’78
Assistant District Attorney

Jon Goughian came to Buffalo In 1987
as a trailing spouse, when his wife—a
graduate of the Cleveland Institute of
Art, whom he met while in law
school—was offered a job designing
toys for the Fisher-Price Company.
“We had gone to New Hampshire for
me,” he told In Brief, “so 1 said, ‘Okay,
we’ll go to Buffalo for you.’”

Coughlan’s father worked for Mobil
International, and the family spent
much of Jon’s childhood in Africa and
Greece. Jon went to Hobart College,
majored In sociology, and gravitated
toward law. He was accepted by the
law schools of CWRU and SUNY at
Buffalo; so was his friend and Hobart
classmate Paul Lupia. Together they
visited both schools. In Buffalo it was
raining and muddy, but Cleveland
was sunny and beautiful. Naturally,
they chose CWRU.
“1 was never business-law-oriented,”
says Cougblan. “1 enjoyed the clinical
programs—Bob Stotter was very
helpful. And Lew Katz and Paul
Giannelli really helped me to under
stand what happens out in the
practice.” As a law student Coughlan
volunteered at Cleveland Legal Aid,
spent a summer in Syracuse with
Neighborhood Legal Services, worked
on a prisoners’ rights project under
the auspices of the Law Students
Civil Rights Research Council, and in
his third year clerked for the Cuya
hoga County Public Defender, which
led to a job after graduation.
In 1981 he heard of an opening in the
highly reputed New Hampshire Public
Defender’s Office. There he went for
two years. He “tried everything—
misdemeanors through murders,”
and wound up managing the office in
Manchester. Then he was invited to
join a small firm in the town of Derry:
“When the senior partner, who was
also a judge, finally retired, they were
able to do litigation and they hired
me to take the criminal cases. The
firm did real estate and municipal law
primarily, so 1 got some experience in
those areas.” The only problem was
loneliness: Coughlan was the only
one of his kind in the firm. He
accepted an offer from a group of
litigators and enjoyed almost a year
with them before his wife had the call
from Fisher-Price.
He says: “That gave me a chance to
think: What do 1 really want to do?
When 1 thought about it, what 1 really
liked was trying cases. 1 did not like
the business of law—for instance,
getting clients to pay their bills. So 1
applied to just three places; here, and
the County Attorney, and the U.S.
Attorney.”
In the Office of District Attorney, Jon
Coughlan is a happy camper: “I
haven’t had a day here when I didn’t
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want to come to work. I try four to
eight cases a year, and typically the
trial takes two or three weeks. That’s
what gets my blood going. It’s not
written in stone that I have to stay in
criminal law forever, but I do have to
be in the courtroom.”
When he was asked to head the
office’s Sex Offense Bureau, Goughian
said, “Yes—for a limited time.” It was
“a good experience,” he says,
especially “working with community
groups on a multidisciplinary
approach,” but two and a half years
of rape, child assault, and baby death
proved to be his limit. When he said,
“I want out,” he was put in charge of
the County Court Bureau (March
1991). “I supervise ten attorneys who
do regular felonies: robberies,
burglaries, some murders. My own
caseload is mostly murders, plus a
few special investigations.” He enjoys
working with the junior attorneys,
observing them in trial, offering
suggestions. He thinks: “I’d like to
teach Trial Tactics.”
And he enjoys working with District
Attorney Kevin Dillon. “He also used
to be a criminal defense attorney. We
have a similar bent, a similar idea of
the role of the prosecutor, of the
concept of fairness.” Although the
more usual direction for an attorney
is to go from prosecuting to defend
ing, Coughlan says it would be hard
for him now to go back to defense
work: “And at one time I swore I
would never be a prosecutor,
because I could never put anybody in
jail! Now I do understand both sides.”

David L.
Edmunds, Jr. ’78
16

Deputy Assistant Attorney
General

A native of Buffalo, Dave Edmunds
studied political science at the
University of Rochester. His interest
in politics, a commitment to social
change, and a desire to help the
underprivileged led him into law, but

he also gave serious
thought to graduate
school and divinity
school. Between college
and law school he spent
six weeks in a CLEO
program (Council on
Legal Educational
Opportunities)—a
confidence-builder for a
young man whose
upbringing was comfort
ably middle-class only
because his father (who
had never finished high
school) worked two
jobs.

Last November Dean Peter Gerhart traveled to Buffalo to
meet with law school alumni. A lively group enjoyed
dinner together at the Garrett Club and posed for a
photograph. Standing, left to right: Phil Rimmler ’82 with
Ed (’77) and Maureen Pace in front of him; Chris La Barre
’81 and her husband Paul McCabe; John Streb ’80; William
Banas; Catherine and Paul Beltz; Joe Kieffer ’91; Louis
(’91) and Evelyn Toth. Kneeling: Gerhart, Elissa Morganti
’93, Lisa Smith ’89, Anne Beltz Rimmler ’82, and Kate
Beltz Foley ’88.

He “enjoyed law school
immensely”—because,
he says, he didn’t intend
to practice law and was
under no pressure to
excel. He made many
friends, took an active
part in the Student Bar
Association and BALSA (it was then
the Black American Law Students
Association), and nevertheless did
well enough to be a third-year writing
instructor. He also decided that he
might practice law—but not in the
private sector. It would be govern
ment service or legal aid.

The job he found was with Neighbor
hood Legal Services in Buffalo. At
first it seemed perfect: “As a Reggie
[a Reginald Heber Fellow] they let me
fashion the work I wanted to do. But
the program was in transition. They
decided to consolidate into a single
downtown office, and what had
attracted me in the first place was
the idea of working in my old
neighborhood.”
Someone had given his name to the
man who then was deputy assistant
attorney general in charge of the
Buffalo regional office (Edmunds’
present position). He took
Edmunds to lunch and,
over dessert, offered him a
job, which Edmunds, after
some demurral, accepted.
“I was the prison litigation
unit,” Edmunds explains. “I
spent three days a week at
the prison in Attica,
dealing] with inmates’
complaints. I was able to
convince the administra
tors that we could use the
grievance procedure that
was on the books, and we
didn’t have to tie up the
court system. I’m rather
proud of that. Now the
attorney in charge of prison litigation
goes to Attica only once or twice a
month.”
After two and a half years Edmunds
moved to the appeals unit; later he
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handled civil rights cases; now he
has settled in the claims bureau.
Since 1986 he has been the regional
supervisor. “There are 22 lawyers in
this office,” he told In Brief. “On any
given day it is difficult to measure the
exact degree of my responsibility,
because some of the bureaus are
headquartered in New York or
Albany. But I have the day-to-day
supervision.”
Edmunds says: “I have one of the
world’s greatest jobs. I work with
great people. And I can decide who
gets what cases. Some years ago I
decided I wanted to do medical
malpractice. The state has a large
medical school here, and a large
cancer hospital; we provide defense
to many doctors. Those are complex
cases, a great deal of work. But it’s
been fascinating.”
Outside of office hours, Edmunds
puts considerable energy into
community service. He is vice chair
of the Citizens Advisory Council for
Erie Community College and an
involved director of a large (450
employees) community health
organization. He enjoys membership
in Leadership Buffalo. Three years’
service as president of the Minority
Bar Association of Western New York
led to other appointments: he
cochaired a task force on minorities
in the profession for the county bar
association, and he chairs the state
bar’s Civil Rights Committee. He’s
proud to have had some responsibil
ity for increasing minority numbers
in Buffalo law firms, and persuading
corporations to make use of smallfirm minority lawyers.
Edmunds still gives thanks for his
training in law school—“particularly
the procedure courses: Civil Proce-

dure, Criminal Procedure, Federal
Jurisdiction, Evidence. Defense of
tort claims means a lot o/'procedure.
What can make or break a civil
litigator is one’s knowledge of the
rules of court.”
And no doubt his own background
has contributed to his success. “1 was
recruited for the prison litigation
work because 1 had demonstrated
some sensitivity to the people who
are locked out. And I’ve tried to
recruit in the same way. I’ve tried to
maintain a balance—representing my
client, the state, but understanding
the interest of the petitioner. It’s
important to be sensitive to the
needs of the public. First and
foremost, we represent the citizens.”

Randolph C.
Oppenheimer ’79

Kavinoky & Cook

Arthur Austin in first-year Contracts.
He gave me the greatest insight into a
lawyerly way of thinking about
issues—the way he attacked the
subject matter, had it compartmental
ized and flow-charted. And besides,
he was a terrific presenter.”
Although Diamond Shamrock (then
still in Cleveland) offered him a job
after a summer clerkship, Oppen
heimer elected to look for a job in
Buffalo: “Family is an important thing
for us.” He was hired by Kavinoky &
Cook, then a firm of some dozen
attorneys, and there he has stayed—
now one of some two dozen. “We’re a
general practice firm,” he told his
visitor. “Historically, we’ve handled a
lot of development work. For the first
five or six years after 1 got here, 1 had
a lot of work in deal-making, but ALL
the partners gave me projects. And
whenever a labor or employment
matter came along, 1 took it.” Now,
his practice is concentrated in that
area.
Like most labor lawyers, Oppen
heimer has seen his practice change.
“At first it was mostly collective
bargaining and arbitration. In the late
1980s 1 got more and more into
employment litigation, mostly
defense. It has been less and less
labor and NLRB, and more and more
Title Vll, age discrimination, employ
ment-at-will, and so forth. 1 even
represent some plaintiffs now.”
He enjoys his practice, he says,
because “these are emotional, reallife issues—social as well as eco
nomic questions. In commercial
litigation, if you step back and look at
it, it’s simply a question of who gets
the money.”

The birth of Randy Oppenheimer
made the family’s Manhattan apart
ment too crowded, and Randy grew
up on Long Island. Both he and
his brother were “not too subtly
pushed” toward the law by their
attorney father. “He was successful,”
says Randy, “and we saw the fruits
of that success. He preached
about independence.”
At the University of Vermont Randy
majored in political science—“really
political philosophy”—and met and
married a Buffalonian. That was one
reason for choosing the CWRU Law
School: “1 knew 1 would be studying
on weekends, and she could spend
some of that time with her family.”
His father’s interest in labor law
probably inclined Randy Oppen
heimer toward that area of practice,
and Professor Roger Abrams further
convinced him. But Oppenheimer
told In Brief. “The teacher who had
the greatest impact on me was

Like everyone else that In Brief
visited, Oppenheimer had praise for
the Buffalo legal community. “As a
place to practice law,” he said,
“Buffalo is terrific. Tm lucky to have a
sophisticated practice in a small-town
atmosphere—an environment where
trust and cooperation are the rule.”
As an employment attorney and a
person devoted to family, Oppen
heimer says with some pride: “I’ve put
my print on the firm’s personnel
policies. We’ve had two attorneys job
share; we’ve had part-time attorneys
with young families; we’ve had
secretaries on flex-time. We’ve had at
least one male lawyer who brought up
family issues and the need for a flexschedule. You can focus on getting the
work done AND be creative and
understanding. That goes a long way
in building institutional loyalty. The
issues that are important to people
are beyond economics.”

Edward Pace’s office in Orchard Park
was In Briefs southernmost stop.
John Streb’s office in Kenmore was
the northern extreme. Streb moved
from Buffalo’s downtown in the
summer of 1992.
Born and bred in Rochester, New
York, Streb went to Marquette Uni
versity, where he majored in journal
ism and, among other jobs, “in effect
managed” a Perkins restaurant.
Courses in constitutional law and
jurisprudence helped to direct him
toward law school.
“1 received a tremendous legal
education at CWRU,” he says. Along
with his tremendous education he
had a tremendously good time.
“Katz’s class was fun,” he says. And
“Austin was always a pleasure.” He
enjoyed repartee with Professor
Ronald Coffey; he recounts one
elaborate production on the last day
of Business Associations II, when he
dressed in a monkey costume with
tin cup in hand and was led into the
classroom by Lewis Katz as organ
grinder. But his favorite course was
Constitutional Law with Melvyn
Durchslag.
Since Streb was gravitating toward
litigation, James McElhaney in Trial
Tactics was particularly inspiring. “I
use some of his analogies—for
instance, I have adapted his beef
stew analogy to a ham and cheese
omelet, based on my Perkins restau
rant experience.”

May 1994

17

For his first job, Streb went home to
Rochester and worked for the
Lawyers Cooperative Pubiishing
Company—“primarily research and
writing, with very little people con
tact.” He then moved to Buffalo and
spent four years with plaintiffs’ attor
ney Paul Beltz—“a tremendous
experience.” (For more on the Beltz
firm and family, see below.) Then he
moved on to personal injury defense
work with another lawyer, James Hite.
“Essentially,” says Streb, “1 was an in
dependent contractor, doing some
work for him and trying to build up
my own practice. Since 1987 I’ve been
on my own completely. Until a week
and a half ago, 1 was a sole practitioner.
I’ve just hired another attorney.”
Though he does some real estate
work, and some wills and estates
(including estate litigation), he
estimates his practice as 90 percent
personal injury. “I’ve had a range of
cases,” he told In Brief-, “automobile
accidents, machine accidents,
products liability, slip-and-falls, dog
bites, false imprisonment— My pre
trial today involved the wrongful
death of a 23-year-old single mother
who was riding her bike to work when
she was hit by a van. It’s a sad case—
she left a four-year-old daughter.”
Like most trial lawyers, Streb likes to
tell war stories. There was the mousein-the-cooking-oil case: “The oil was in
an opaque plastic bottle, and unfortu
nately my client did not discover the
mouse until the container was almost
empty. Photographs of the oil-soaked
mouse helped settle the case.”
There was the dog-bite case: “The
only photo we had of the dog showed
him at a birthday party, paws on
table, wearing a party hat, with an
adorable little girl on either side. And
we had to show that this animal had
‘vicious propensities.’”
Another: “There are some things law
school doesn’t prepare you for. A
client of mine died on Christmas Eve,
and Sue and I went to his apartment
to get his cats. They were hiding, and
each time we caught them and got
them into a laundry basket they
would jump out.” Here Sue, his long
time secretary, chimes in: “You should
have heard John: he was trying to
reason with those cats!” John again:
“We finally hadjo buy a cage to put
them in. The cats have since been
sold to an appreciative owner.”
Being an independent practitioner,
says Streb, “has its good and bad
days. It would be nice to get a regular
pay check and have someone else
worrying about running the business.
But I like the independence—and
when you succeed, your success is
your own.”

Lisa L. Smith ’89

Phillips, Lytle, Hitchcock,
Blaine & Huber

When Lisa Smith told her colleagues
at Crowell & Moring that she was
leaving the firm and moving from
Washington, D.C., to Buffalo, they
were “aghast,” she told In Brief.
“Their reaction was disdain, and
disbelief. The partners refused even
to learn the name of my new firm.
They kept referring to ‘that firm in
Buffalo.
One reason for the move was that
Buffalo is Smith’s hometown; her
father is a local parks and recreation
commissioner. She attended Grove
City College with premed intentions,
majoring in biology. An internship
with a state legislator, a lawyer,
made her think of combining law
and medicine and led to her choice
of the CWRU Law School, where—
as often happens—she altered
course somewhere along the way
to graduation.
Smith was a good student (Law
Review, Order of the CoiQ. Her first
summer she clerked in Canton, Ohio,
with Krugliak, Wilkins, Griffiths &
Dougherty (“an excellent firm”), and
the second she split between “two
great firms”—Baker & Hostetler in
Cleveland and Squire, Sanders &
Dempsey in Washington. She liked
Washington, and after graduation she
signed on with Crowell & Moring. “I
decided I wanted a Washington firm,
not a branch office.”
There she handled “all kinds of
commercial litigation, including toxic
tort, environmental insurance
coverage, some litigation involving
the health effects of electromagnetic
fields.” She says: “My science
background served me well. Just
understanding the language was half
the battle. The experts feel more
comfortable with lawyers who can at
least pronounce the words!”
In her third year with Crowell &
Moring, the firm opened an office in
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London. Smith was delighted to be
asked to go over. “I was an
Anglophile before I went,” she told In
Brief, “and that experience amplified
it. I loved London, person
ally and professionally. It
was certainly more
civilized than Washing
ton—a different attitude, a
different work ethic.” But
she still spent time in the
Washington office, with
continuing responsibilities
for a mammoth, longrunning case.
In the fall of 1992 she came
back to Washington for the
trial, but the case suddenly
settled. “I started thinking
hard about my future.
Things were going very
well for me, but I wasn’t sure I
wanted to stay in Washington and
raise a family there. And I didn’t want
to be a seventh-year associate
looking for a job in a different city.”
She sent her resume to the three
biggest firms in Buffalo and was
promptly signed by the city’s largest
(and one of its oldest) firms.
She moved in June 1993 and has not
regretted the step. “I have more
diverse cases than I had in Washing
ton. Instead of being part of a team
working on a monolithic case, I have
some medium-sized cases. I have a
lot more autonomy—I’m in court by
myself.
“And I’m impressed by the quality of
legal work here. I knew I’d be
impressed with my colleagues, but
I’m also pleased with the quality of
opposing counsel. Also, I like the
camaraderie—the professionalism.
People are accountable: we con
stantly see each other in the courts,
we all know each other. Nobody can
engage in Rambo tactics and expect
to get away with it. There’s a stronger
focus on advocacy.”
She also likes the somewhat slower
pace of Buffalo. “In Washington I was
always working nights and weekends,
missing holidays, traveling a lot. It’s
an unhealthy lifestyle, and I was
caught up in it. My personal life
suffered, though it was hard to admit
it at the time. I have a more balanced
perspective here, a better quality of
life. We work hard, but family is
important too, and we make time for
community work.”
Pro bono work means a great deal to
Lisa Smith. That’s one of the reasons
she praises Crowell & Moring: “The
firm was committed to pro bono
work, and it wasn’t afraid to take on
controversial cases. For instance, I
worked on Tracy Thorne’s challenge

to the ban on homosexuals in the
military. That was a very satisfying
experience. Fortunately, my new firm
is also committed to pro bono work.
We take cases referred by the
Volunteer Lawyers Project. 1 just
finished representing a woman who
was sued by a credit company, and 1
expect to take another case soon.”
Smith feels that “a sense of connec
tion” makes her work in Buffalo
particularly meaningful. “That was
missing from my life in Washington—
the sense of community. Here, this
firm has always been intricately
intertwined with the city. Grover
Cleveland was a partner. The firm
really prides itself on involvement in
the community. And that’s something
1 was looking for.”

Paul Beltz Law Offices
Christine G. La Barre ’81
Anne Beltz Rimmler ’82
Philipp L. Rimmler ’82
Catherine Beltz Foley ’88
Stephen R. Foley ’88
Paul Beltz is a name well known in
Buffalo. It is probably no exaggeration
to say that he is the city’s preeminent
plaintiffs’ attorney. One CWRU gradu
ate described him as “legendary.”
Another told In Brief'. “He is so
preeminent that people use his name
as an adjective. If a lawyer is really
good, they say, ‘He’s Beltzlike.’”
Not the least remarkable thing about
Paul Beltz is that, of his six children,
five are attorneys and the sixth is in
law school. Two of his daughters
practice law with him, along with
their husbands, a few other relatives,
and some persons not related. All
told, five of the seventeen attorneys
in the firm are CWRU law graduates,
and all of them spoke with In Brief.

possible explanation: “We
walked out of one of our
first-year classes at five
o’clock on Friday, and the
weekly Happy Hour was
being held on the bridge. It
was a great opportunity for
everyone to get together.”
Phil was interested in
international law. He
worked on the International
Law Journal, and he spent
his first summer clerking in
Saudi Arabia, where his
father was then working as
an airline pilot. After
Anne and Phil Rimmler
graduation, he decided, he
wanted a New York firm
with an office in the Middle East.
cut by way of Emory University
Whitman & Ransom met his crite
(major in history). The two were
ria—though, alas, the firm closed its
friends throughout law school; by
Saudi office not long after hiring Phil
coincidence, both spent their first
Rimmler.
law school summer in England, Kate
at Cambridge, Steve at Oxford. Both
Phil and Anne were married in 1983, a
remember law school fondly. Naming
year after graduation. Anne had
their favorite teachers, they mention
spent the 1982-83 year at the Beltz
almost the entire faculty. Kate says, “1
firm in Buffalo—joining her RAW
can’t think of many courses that 1
instructor, John Streb ’80 (see
didn’t like. And some of the courses 1
above), whom she had recommended
took in my very last semester have
to the firm. After their marriage Anne
turned out to be the most meaning
ful. 1 liked the law school then, and I
joined Phil in New York and contin
ued in a similar practice. She spent a
like it in retrospect.”
year with Kellner & Kellner, then
moved to another small trial firm,
When she finished law school in 1988,
Queller & Fisher.
Kate joined her father’s firm. Steve
went to Webb, Carlock, Copeland,
Semler & Stair (an insurance defense
Kate Beltz started law school in 1985.
firm) in Atlanta. “1 always wanted to
Like her sister Anne, she had gone to
be a trial attorney,” he says; “whether
Denison University. (She majored in
civil or criminal, 1 wasn’t sure. 1
economics, graduated in 1983, then
enjoyed working in the Brooklyn
spent some time in France and in
district attorney’s office one summer.
Belgium, where she took a master’s
But 1 had loans to pay, and so 1 was
in management at the University
attracted to private practice.”
of Brussels.)
Right after arriving in Cleveland, at
an orientation party at the home of
then-Dean Ernest Gellhorn, Kate met
Steve Foley, who came from Connecti-

Shortly after Kate started work in the
Beltz law office, another CWRU
graduate joined her there in Decem
ber 1988.
Chris La Barre is French Canadian by
birth; her parents moved to Buffalo
when she was four years old. “My
folks were looking for work. My
father was a farmer’s son; during the
war he was in the military, then held
factory-type jobs. He did odd jobs
too; he was a part-time security
guard. We didn’t have much money.”
Chris is the eighth of twelve siblings
and was the first to finish college: her
example, she says with some pride,
not only encouraged some of her
younger siblings to go to college but
encouraged some of the older ones
to go back and finish.

The Beltz/CWRU connection dates
from 1979, when Anne Beltz, just
graduated from Denison University,
entered the law school. Phil Rimmler
also entered that year. He had grown
up on Long Island, had graduated in
1978 from Duke University (major in
history), and had spent the year
1978-79 in Washington as an intern at
the State and Commerce departments.
Both Anne and Phil think their law
class was—and is—a particularly
close-knit group. Phil offers a

Steve and Kate Foley

May 1994

19

She explains her decision to become
a lawyer; “One of my younger sisters
was injured by a car when she was
three years old. My parents weren’t
that knowledgeable or sophisticated,
they didn’t know how the game was
played, and they relied on an attor
ney. He did get the medical bills
covered, but nothing else, and my
sister had horrible injuries. He
wouldn’t even listen to my parents
when they tried to talk to him. They
got a raw deal. And knowing they got
a raw deal hurt more than not getting
the money.’’ She could help her

Chris La Barre

family by becoming a lawyer, Chris
reasoned, and she could also help
others.
The sense that it was important “to
be in the know, to know how things
work,” led her to choose a private
law school. She had gone to the state
college in Buffalo: “1 had a good
education, and 1 did very well, but
there was something missing, and it
was that sort of worldly insight.”
It was not an easy first year: “1 had
never been away from home. 1 was
homesick, and 1 had a hard time
adjusting. There were people from
well-to-do families, and it seemed
hard to fit in. But 1 loved the educa
tion. 1 loved reading the cases,
figuring them out, seeing how
different people viewed them. And 1
loved the diversity of the class—
people from different parts of the
country, older students, single people
with children.”

Beyond keeping “a focus on helping
people,” she felt no attraction toward
a particular area of law (“though 1 did
rule out a few, like tax”). Interest
ingly: “1 didn’t much like Torts when 1
took that class. 1 wasn’t sympathetic.
1 thought: they’re just manufacturing
excuses.”
After graduation, family ties drew her
back to Buffalo. She worked in a
small law firm, not happily. “1 didn’t
know much about New York proce
dure, and 1 wasn’t given much
guidance. 1 wasn’t sure 1 even wanted
to practice. So 1 worked for a com
puter company. 1 like computers, and
1 liked that work—helping law firms
design databases for litigation and
coordinate their material. But they
wanted me to go into the marketing
end of the business, and 1 don’t like
sales.” She spent a year and a half
with Hyatt Legal Services and
developed a hearty dislike of divorce
cases. (“1 do like adoptions, and 1 like
real estate; there you have something
nice at the end.”) Her next move was
to the Beltz office.
“1 actually like tort law now,” she told
In Brief. “It has more avenues and
angles than 1 ever imagined in law
school.” When she joined the Beltz
firm (as attorney number eight), she
“handled all kinds of things, including
the occasional real estate deal.” Since
then the firm has more than doubled
in size and has departmentalized.
“Now I’m largely in products liabil
ity—which 1 love. I’m very good
mechanically, and 1 like figuring out
why things fail, what went wrong. It’s
not all the same: I’m handling
everything from a carbon monoxide
poisoning to a bicycle whose front
wheel dropped off. One case involved
the heels on a pair of shoes. For
another 1 had to figure out a truck
engine. We’ve had dead cow cases,
stray voltage.”
By now, Chris La Barre is something
of a connoisseur of torts. “Premises
cases are challenging,” she says
thoughtfully, “because of the way the
law is written. I’d say that automo
biles are the most routine.”

In 1990 Kate Beltz dnd Steve Foley
were married. Kate was prepared to
join Steve in Atlanta: she had taken
the Georgia bar. They were both
licensed in Connecticut, Steve’s home
base, but the New England economy
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was not promising. Steve recalls: “My
father-in-law said, ‘If you really want
to try cases. I’ll give you as many as
you want, including some appellate
work.’” So Steve joined Kate in
Buffalo—and had to take his third
bar exam.
Meanwhile the Rimmlers were
expecting a baby and deciding to
leave Manhattan. “It was a difficult
decision,” Anne says. “We loved New
York, and we were happy in our
jobs—we liked what we were doing.
But we didn’t want to raise a family
in Manhattan. Buffalo seemed to be
our best opportunity.” She adds; “We
get back to the city more often than
our friends who moved to New Jersey
and Long Island!”
For Phil the move was not only
geographic, it meant a shift from a
corporate practice to quite a differ
ent area of the law. One gathers that
Anne was willing to coach, and Phil
was willing to accept coaching. “We
were never competitive with each
other in law school,” Anne says, “and
we knew we could work together.”
Though they might have elected
different departments within the firm,
they are both in the products liability
section. Anne says, “We both like the
same kinds of things. We both have
more technical minds than many
people here.”
Phil, in fact, has played a major part
in computerizing the Beltz offices—
or rather, the Beltz attorneys; the
secretaries, of course, have been
computerized for years. Anne is that
rare attorney who was a math major
in college. Whenever the firm has to
calculate something like the present
value of future damages, she gets
stuck with the number crunching.
Steve and Kate Foley work in differ
ent departments. Steve has been
concentrating on automobile cases,
though he remarked to In Brief that
he hoped to develop a more varied
caseload. Kate works primarily on
FELA cases (Federal Employers
Liability Act) and construction site
accidents, often in concert with her
father. “FELA covers railroad workers
not covered under state workers’
compensation laws,” she explained.
Steve interjected: “Kate knows ALL
about trains.” Kate also knows a lot
about construction accidents.

Though they don’t often work
together, Steve and Kate each name
the other as the person most often
asked for help. Kate says: “Steve is
the first person I’d go to with a
question, or if 1 needed someone to
cover for me.” Steve says: “I trust
Kate’s judgment, and it’s an asset to
have someone who will give you an
absolutely honest answer. Colleagues
have to worry about egos. If I show
Kate a brief I’m writing, she can say,
‘This stinks.’”

The reader may wonder—at any rate,
this writer did—how father and
sisters and spouses and brothers-inlaw can spend long days in close
quarters, involved together in a line
of work that’s not unstressful,
without an allied office of family
therapists and with—apparently—no
immediate likelihood of ax murder.
One answer (from Anne): “We all
work hard to make it work, and
everyone makes concessions.”
Phil adds: “Our cases are all inter
twined. We do take the office home
with us, probably even more than
other lawyers do. You just have to
make a conscious effort to cut things
off, make a separation.”

Naturally, they all recognize some
obvious advantages. Kate says: “This
is a great place to learn the business.
My father has a great reputation in
town, and he gets very good work—
even though we don’t advertise,
which is rare for a firm of this sort.
He doesn’t even have his entry
bolded in the phone book!” Anne
says: “I like working for people who
have more than a professional
interest in your success.” She adds
that not only the family members
benefit from that attitude: “More
than the people I worked for in New
York, my father really spends most
of his time helping other lawyers in
the firm.”
This is Steve: “Any attorney in the
firm would tell you that Paul is a
fantastic mentor. He has an opendoor policy. Even if he’s in the
middle of some huge case, if I come
in to ask a question he’ll spend half
an hour with me.” This is Phil: “He is
always accessible to everybody. A lot
of this work was new for me. You feel
funny asking a dumb question of
someone who’s had 40 years of trial
experience, but he’ll always take the
time, and he doesn’t make you feel
you’re stupid.”

Phil says “it’s a privilege” to work
with Paul Beltz. Kate says “it’s fun.”
Kate adds: “Every attorney here gets
a lot of responsibility, right from the
start. It doesn’t take ten years here
before you get to argue a motion.
And there isn’t competition for cases
within the firm. There’s enough work
here so that everyone can shine.”
Steve says: “If you look at the
whole firm, and especially at the
nonrelatives who have been here a
long time, you see that it’s a very
tight-knit group. Maybe one reason is
that there is a bit of a stigma
attached to being a plaintiffs’
attorney. ‘It’s us against the world,’
and that makes for strong relation
ships in the firm. And we know we
have to take a team approach. When
someone is in trial and comes back
on a break and needs something in a
hurry, you pitch in and help. You
know that you may be the one
needing help tomorrow.”
A conversation about the Beltz family
has a way of extending to the Beltz
firm. Maybe there’s not much of a
line of demarcation. Anne gets the
last word: “Working with family is the
least of our problems!”
—K.E.T.

Paul W. Beltz, paterfamilias and
senior managing partner, is a lifelong
Buffalonian except for his years in
college (St. Bonaventure) and law
school (Cornell). He has practiced law
in Buffalo for about 40 years—the first
20 with the late Charles McDonough,
whom he describes as the best trial
lawyer ever produced in western
New York, and the last 20 in his own
firm, which he sees as the successor
to McDonough's.
In addition to sending some of their
children to the CWRU law school,
Paul and Catherine Beltz have
donated generously to the school's
capital campaign: a classroom will
be named in honor of the Beltz family.
Paul explains: “I was very apprecia
tive of what Case had done for our
children—they received an excellent
education there. ”
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The Russian Connection: The Beat Goes on

by Sidney Picker, Jr.
Professor of Law
Director, Russian Legal Studies Program
As you may recall from In Briefs last issue, 1 reported
with real pleasure that the U.S. Information Agency (USIA)
awarded our CWRU-CSU law school consortium a
$150,000 grant to implement faculty exchanges with
Russia’s Volgograd University. The first exchanges under
that grant have now begun.
Our first visitor was Volgograd’s law dean, Felix Glazirin,
whose visit proved a huge success. He lectured to
students and faculty, and met with interested CWRU
faculty members to help plan their future exchanges over
the two-year life of the grant. He also assembled materials
relevant to his primary areas of interest, professional
responsibility and criminal procedure. My wife (Jane,
professor of law at CSU) and 1 took him to Washington to
confer with ARD/Checchi, the principal contractor under
a $30 million AID Rule of Law grant, regarding potential
additional funds to meet the needs of legal education in
central Russia.
The first Cleveland-to-Volgograd exchange involves our
graduate Edward R. Brown ’62, who has taken a leave
from Arter & Hadden to serve as on-site coordinator of
the Volgograd program during the spring semester. He
has been joined for the month of May by Professor
Edward A. Mearns, whose mission is to teach the Rus
sians about American constitutional law.
In addition to the Cleveland-Volgograd exchange program,
we have a similar (albeit unfunded) relationship with St.
Petersburg University. For reports from that city, see the
following pages.
But perhaps the most beneficial program initiated this
winter has been a regular Saturday-morning Russian
language class for the faculty. It is taught by Adria

Sankovic, a
multi-talented,
multi-hatted,
multi-lingual
member of the
law school staff.
Besides serving
as secretary to
Professors
Picker, King, and
Katz, she is
program coordi
nator of the
Gund Foundation
International Law
Center, coordina
tor for the
Canada-U.S. Law
Institute, and
assistant to the
Every Saturday morning Adria Sankovic,
directors of the
Russian language instructor, strikes terror
Russian Legal
into the hearts of law profs.
Studies Program
and the LL.M.
Program in U.S. Legal Studies.
Ms. Sankovic assumed her Saturday teaching position by
virtue of a master’s degree in Russian language. Besides
the degree, she brings to the class patience, enthusiasm,
charm—and homemade Russian baked goodies. Her
pupils are fourteen law teachers and librarians, equally
representing CWRU and CSU, plus a few non-law-school
persons (e.g., Michael Downing, president of the Cleve
land Bar Association) who pleaded to get in.
Former CWRU law students would doubtless enjoy
observing that class and watching (for example) Profes
sors Coffey and Katz quake in apprehension at the
prospect of being called on by the teacher. “If that’s what
it’s like for my students,” remarked the recently re
sensitized Katz—in English—“I’m changing my style!”

A Visitor from Ukraine
The pages devoted in this
issue to our Russian Legal
Studies Program might
suggest that we are
ignoring the other
republics of the former
Soviet Union. Not so. This
semester we have had with
us as a visiting professor
Evgueni Roulko, of the
Department of Compara
tive Law, Ukrainian
Institute of International
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Relations, Kiev University. His areas of interest are
international law, comparative constitutional law of
post-Communist countries, and the trade law of those
countries.

'with other Ohio law schools, CWRU is involved in the
Ukraine-Ohio Rule of Law Program, which is helping
Ukraine to develop Its judicial system. It is expected that
Ohio schools will establish—with federal funding—a
training program for Ukrainian judges, legal educators,
prosecutors and defense attorneys, and civil lawyers.
Professor Roulko has worked with us on that project.

St. Petersburg Paradoxes

by Ronald J. Coffey
Professor of Law

yoke of threatened conflict had been lifted from my
children. What parent over these many decades has not
dreaded that prospect?)

as it fact or just reverie? Wing-tipped, pin
striped, and buttoned-down—plainly
But Providence has thrown us together, at least for now,
Amyereekanyetz—I carried a laptop computer
in yet another exciting and secularly challenging dimen
through the St. Petersburg streets, into and
sion—that of strikingly similar legal regimes emerging in
out of a succession of subway trains and stations,atand
least two areas: (1) law-supplied supporting institu
past a seeming sentry into the law school at St. Peters
tions for firm formation, and (2) legal interventions with
burg State University. No challenges; not even a look
respect to securities decision-making. There are contin
askance. No one seemed concerned about what might be
gencies and anomalies in the Russian transition, but the
in that computer and the diskettes stashed with it, or
central tendency In those two areas is still intact. If all
about my intentions, which included installing LEXIS on
goes as well it might, we shall be a rich resource for
the one modem-equipped computer available to faculty
Russians as they seek to understand the content of their
and students, and revealing to a book-deprived but
new laws and, as important, the transactional settings to
largely English-capable audience the technology for
which they relate. For this rare intellectual opportunity,
tapping and mining that rich (Dayton, Ohio) lode of
despite its extraneous irritations and the risks of obstruc
viewable, printable intellectualization on the private
tion and even derailment, 1 was and continue to be (thus
transactional structures and supporting legal institutions
far!) thankful. This, too, is worth a toast and a wish.
of a system that privately supplies capital to production
and privately prices output.
What are the origins and content of the extraordinarily
fascinating venture that drew this laptop reconnoiterer
Preposterous to contemplate a few years back (at risk
into the premature wintry blasts at St. Petersburg last
would have been not only my computer but also my
September, and what opportunities might, if events unfold
person), these things were really happening in September
as 1 expect, beckon me again to St. Petersburg and
1993. And the Russians were eager to hear and probe, as 1
beyond? As many of you know, 1 am a sucker for an
sensed more and more during my lectures and discus
intellectual exercise that 1 have never met, especially if it
sions with faculty, students, and some practitioners.
is in a field where 1 have some exploratory sunk costs
and if it promises some practical consequences. The
My earliest St. Petersburg sentiment was thanksgiving,
Bhagavad-Gita has it:
pressed down and overflowing. In the apartment of
Vladimir and Eugenia Popondopulo, who, their budget in
The wise see knowledge and action as one;...
ruins, graciously provided my room and (excellent)
Take either path
board, 1 felt, odd as it sounds, a compulsion to toast—
And tread it to the end;
first with the customary vodka and then with a bit of the
The end is the same.
Napa that 1 had taken over as a gift—our joint deliverance
from the threat of war. (Mostly 1 was thinking how the
No academic lawyer worth her salt, after getting inside
her subject matter, has not mused: What legal regime
would be imposed (upon this or that sphere of human
conduct)—which is to say, how would the collective
intervene in (this or that) form of private behavior—if
fate were to grant the nearly unthinkable opportunity to
start from scratch?

W

As news appeared about the spate of reform legislation
and regulation being pumped out by Russian lawmakers,
some of us at the law school who gather regularly for
lunch shared the fascinating prospect of observing a legal
system being born ex nihilo. For those choosing to think
seriously about the experience, the truly primitive
questions about collective action, in its first phases,
would have to be specified and wrestled with, in ways
that only radical revisions permit.

exchange professor—the first to be sent from Cleveland to St.
Petersburg under the program that links the cities’ law schools.
Here he is with third-year student Arthur Rabin (see page 27) at
Peterhof, summer palace of Peter the Great.
Coffey holds degrees from Xavier (A.B.), Cincinnati (LL.B.), and
Harvard (LL.M.). A longtime member (since 1966) of the CWRU
law faculty, he teaches Business Associations and Securities
Pegulation.

And so we began to talk about such questions as: How
does the collective, in the very first instance, state its
notion of property and contract (that is, how claims are
to be originated and transferred)? How does the collec
tive propagate the notion that the range of permitted and
enforceable private arrangements for claim origination
and transfer shall henceforth be unlimited (without need
for detailed ex ante specification of permissibility), except
to the extent that it is expressly and by specific descrip
tion constrained by collective intervention, as contrasted
with the former situation, where opportunities for private
arrangements were nonexistent except to the extent they
were expressly permitted by ex ante description? What
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means should be used to initially endow persons with
claims in physical things and against other persons, real
or artificial? Does the manner of establishing original
endowments of persons matter? If a truly exhaustive
menu of private arrangements is possible thereafter, will
not the Emersonian snow (of wealth distribution), though
it has fallen evenly the night before, be blown into drifts
(by private transactions) the next day? Or will the pattern
of privately funded production and consumption that
follows the original award of endowments be substan
tially a nonlinear function of the initial conditions? Is it
necessary, in order to facilitate private contracting with
respect to the furnishing of capital to firms, for the law to
supply any default or immutable terms of the institutional
arrangements between and among managers and those
who hold various classes of claims against the firm?

that is purely a creature of private agreement, without a
filing, outside any of the statutory categories. This is very
unlike our mapping of possible forms of firms, where the
general partnership (with some fudging with respect to
joint ventures) is statutorily, without any filing require
ment, the residual category for all firms established with
two or more profit sharers, no matter how informal the

n my field, these inquiries lead back to, and demand
examination of, the very anlagen of the justifications
for (that is, the methodology of) law-supplied forms of
firms and interventions in connection with securities
decision-making by private furnishers of capital. 1 began
piecing together the evidence of what this transformed
nation, which had so conspicuously and unequivocally
abandoned its old, had chosen as its new.

necessary.

After identifying and organizing all relevant statutes and
rules, which included portions of long statutes establish
ing radically new principles of civil law, 1 was struck by
the many reflections—some strong, some weak—of our
pattern of legal interventions. But even as 1 was fasci
nated by the resemblance between our laws on the
institutional arrangements of firms and their counterparts
in the Russian reform armature, 1 quickly began to
accumulate anomalies, divergencies, and gaps. In con
ducting this inquiry, one must conjecture about the
reasons for both the similarities and the differences, and,
in doing so, one is actually probing the minds of the
foreign advisers who influenced the content of the
reforms and, to a lesser extent, the Russian rulemakers’
capacity to assimilate and willingness to implement, over
a very short span, masses of essentially foreign legal
paraphernalia.
Here is a sampler of initial observations, based on
months of poring over, picking through, and parsing the
texts of many statutes and rules. First, the English
translations are strange to the ear of an English-speaking
reader with expertise in the law of business associations
and securities regulation and the institutional and
transactional settings to which they relate. For example,
some English translations use the phrase “joint stock
company” to describe one of the new Russian firm
structures, which, close examination of the laws delineat
ing it reveals, has institutional features strongly resem
bling our corporation. An American corporate lawyer
would not understand the words “joint stock company” to
refer to a corporation; there are a few joint stock compa
nies existing in English-speaking countries, but they have
attributes quite different from corporations. And so, the
correct English word for this new Russian form is “corpo
ration,” at least in America.
There ate a number of different causes for translation
problems, and almost every line of the currently available
English translations is flawed for one or more reasons. So
there is a lot of polishing and tuning to do, some of it
possible only by means of interactive (and iterative)
investigations of words and phrases with Russian lawyers
and a Russian dictionary.
Second, in exploring the reform topography, one finds
that there are dead ends and missing pieces. For example,
even the general partnership equivalent requires filing
with a functionary in order to exist. That leaves a firm
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arrangement.
Again, there is more than one possible reason for this
type of anomaly or divergence, but a good guess is that
the reforms contain these flaws in many instances
because they were furnished by foreign advisers to
legislators who had virtually no familiarity with what they
were being advised to put into law over a very short span
of time. Messiness, incompleteness, and contradiction are
inevitable in such circumstances. But straightening up is

Third, some of the thinking implied in the reforms seems
to hark back to American and English conceptualizations
prominent around the turn of the century. For example,
what is roughly the general partnership in the reforms is
declared not to be an entity, possibly in the belief, once
popular in English-speaking countries but since aban
doned as not logically required or even useful, that
organizational status (management of assets in a single
name, capacity to recover or incur personal judgments,
and restriction of rights of investors in firm assets)
cannot coexist with the attribute of unlimited liability of
profit-sharing investors for firm obligations. Analysis
reveals no reason why unlimited liability imposed upon
any class of investors should affect the attribute of orga
nizational (that is, entity) status. Hence, older concepts
from our system’s past, discarded in some measure
because of the influence of the nonlaw insights of finan
cial economics, recrudesce in the Russian reforms.
hese few illustrations, from the many that 1 have
accumulated, should yield some appreciation of the
challenges. These sorts of problems stress one’s
understanding of one’s own regime, but they do so in a
way very unlike the normal comparative exercise, where
the assumption is that the “other” regime has been well
fashioned by lawmakers who are thoroughly aware of
what they have done and who are satisfied with their
product as their best judgment of how values should be
weighed, assumptions made, and legal rules selected.
Matters are otherwise on all counts in the Russian reform
exercise. One’s guess is that the overall intendment is to
get our economic results, and that implies the use of legal
supporting structures like ours, although, 1 hasten to add,
one of the nagging questions in all of this is: If one were
starting from scratch, as the Russians are, would one
burden private arrangements with all the legal interven
tions that we have accumulated?

T

During the spring and summer of 1993, in preparation for
the September program at St. Petersburg State University,
1 developed a comprehensive compilation of Russian
I reform legislation and administrative agency materials in
two areas: (1) forms of firms (that is, business association
structures and closely related matters such as accounting
rules), and (2) securities regulation. 1 regularly update
this compilation (as developments occur) in multiple
versions of English translation. 1 am developing proposals
for definitive translations, commentary, and simulation
problems. In contemplation of publication, we are also
translating some initial commentary written by Professor
Popondopulo, my host last September, who is chairman
of the corporate and commercial law department of the
St. Petersburg Law Faculty. More is said below about the
progress we have made toward legal technical assistance
and academic development, and what must be done to
gain momentum.

efore my September visit, I had developed a
self-enforcing contractual basis. But the transaction costs
program of topics for delivery to a variegated
in such an extra-legal market are so great that most of the
audience of law students, faculty, legislators,
transactions that are possible with better institutional
administrators, and practitioners. I sent advance noticesupport are rejected by potential transactors because
to Russia of my conception of how we might conduct the
they never get over the net present value hurdle. All of
program to achieve maiximum effect. From the outset we
this became crystal clear in the Russian business plan
have planned for both practical and scholarly significance
ning course conducted here last semester by Jon Denney
in our efforts, sometimes referring to our approach as
of Squire, Sanders & Dempsey and Clara Reece, a negotia
achieving both “technical assistance” (the practical) and
tor for Cyrus Eaton interests. The new Russian institu
“academic development” (the methodological). This
tional framework must be learned and massively utilized
secular opportunity arises because a close look at the
before the costs of transacting can be brought down, so
content of recent reform measures reveals that, assuming
that thick, liquid, and impersonal markets (in real and
no serious reversals in agenda, Russia has cashiered
financial assets) begin to support growth from capital
wholesale its prior supporting legal institutions and,
formation and realignment.
under the heavy influence of foreign advisers, has
enacted and promulgated statutes and rules exhibiting an
Reinforcement of the present Russian reform regime’s
unmistakable intent to achieve the results of our legal
distinct resemblance to the American model requires
institutions, with a very considerable bias toward the
prompt, determined, substantial, and systematized
specifics of American law. Their reforms did not come, as
efforts. (Let us cease the interminable “planning” from a
ours do, from an inclusion of judges, legislators, practi
posture of uncertainty that breeds sluggishness, encour
tioners, academics, and members of affected public
ages cheap talk, and often produces grandiose commit
groups in the formulation of details or even the overall
ments that are just plain vaporware!)
framework. Russians can only appreciate the significance
of their new legal framework “through a glass darkly.” The
y program at the St. Petersburg law school
Russian legal community can inspect the reforms closely,
involved giving lectures on portions of a planned
but magnification of the words will not bring them
sequence of topics in two types of settings. One
resolution of the meaning.
setting involved faculty, some practitioners, and a few
students gathered in spare and cramped quarters that
We are therefore better able to elucidate their laws (by
served as the regular faculty meeting room. The other
reference to identifiable counterparts in our own) than
setting was a long, narrow lecture hall, in serious disre
they are, and the comparative exercise thus becomes one
pair, packed by over 100 students, without a public
of great use to Russian decision-makers, practitioners,
address system, and with a worn-out 4-by-4 paintedand commentators (and those who are in training for
surface blackboard to which chalk did not adhere without
those positions). We know the transactional settings
repeated applications, from which the chalk could not be
which their new legal framework is meant to support,
erased without considerable rubbing, and for which there
and, of course, we have encountered, struggled with, and
was no eraser (I had taken my own). In both settings,
resolved many of the issues and subissues that they will
translation was serial, and there was no prior consulta
encounter. Without our input, they will flail and grope at
tion with the translator, who had to cope with many
blurred and flat images, to which we can bring resolution
English words of art from business organizations law and
and relief—in short order. To be sure, they can and have
financial economics. (Russians are just now forming
set up shop for the functionaries appointed in their laws
counterparts for these many words of art, as they
to receive named documents, but the content of those
struggle to understand the embodied concepts, first by
documents and associated agreements will be only feints
means of expanded linguistic configurations developed
in the direction of the full-fledged private arrangements
through a give-and-take process, and then by means of
that are enabled and meant to be encouraged by the new
shorter, more efficient Russian terms selected for perma
support structure for a system of privately furnished
nent future use.) Scheduling of sessions and audience
capital and privately established prices that will tap
selection were haphazard.
wealth for investment, realign productive assets, and
meet real demands for goods.
Notwithstanding the frictions and imperfections, I was
able, within the opportunities afforded, to rearrange the
Their need and, for many, their enthusiasm for our lifting
agenda of my presentations and to delve sufficiently into
the veil has been evident in our encounters with their
my subject matter to showcase: (1) basic firm and
best intellects, who have begun to explore the deeper
financial theory and its relevance to understanding the
substance of the new framework handed to them topexistence and content of legal support systems, (2) the
down. Their early explanatory commentary, translations
elemental function of law-supplied firm structures as
of which we are producing in some cases, resembles
statements of the default or immutable distributional and
palpating by a physician searching for symptoms, or the
control terms of various types of claims issued by firms,
fingering of an object by one trying to identify it without
and (3) within a business planning model for a start-up
the benefit of direct observation. The results, in some
firm, the process of constructing a satisfactory arrange
instances, are partial, malformed, and even caricatured
ment for various classes of investors, in light of their
explanations of the objectives and functions of the
preferences for risk and their roles in the enterprise.
structures they now have in place. They still see only a
From these encounters—which extended beyond the
black box, but we know what’s in it. Firsthand conversa
formal presentations into snack-bar conversations,
tions and Russian lectures here at the law school confirm
discussions while walking endlessly through the streets of
this assessment.
St. Petersburg, and evening conversations probing the
specifics of Russian reform legislation—it became clear
If we do not forge ahead quickly now, the Russian
that we are truly able to open new vistas of intellectual
economy may well not act with sufficient speed, mass,
formalization and methodology that the Russian legal
and direction to utilize the private arrangement mecha
community needs, and enthusiastically wishes to under
nisms intended by the new legal support structures, and
stand, in order to grasp and use what has been handed
those structures may be dismantled, not because they are
down from on high.
flawed but because they were not availed of with alacrity,
insight, and focus. We know, of course, that transactions
Our initial attempts last September in St. Petersburg,
are occurring (and have for decades occurred) without
though planned carefully from this side with clear notice
dependence on any legal framework, that is, on a purely
to the Russians of our support requirements, achieved
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only partial success for several reasons that were not
related to substantive content (for which the audience
seemed to have a ravenous appetite) or our planned
methods of presentation. The obstacles were rather a
function of logistical and organizational deficiencies and
of habits that have (understandably) developed in
response to past privations. We fell short in:
• Giving adequate advance notice to important elements
of our intended audience, which we know exists and
the components of which, when queried individually or
by segment, are enthusiastic about participation in
programs of the sort described here.
• Finding facilities with good pedagogical accoutrements.
• Preparing course materials. We are well enough into
this project to know what the content of a wellconstructed course should be, at least for coverage of
the topics that 1 have been working on. But we cannot
produce photo-ready copy in Russia without establish
ing that capability at or near the places where our
presentations will take place and without also having
dependable and safe transportation available. Portions
of the preparation process could be done here, but we
face heavy charges ($400 to $500 for 25 pounds to St.
Petersburg) for reliable commercial (UPS, FEDEX, and
DHL) transportation (cum shepherding through
customs), unless we put in place a reliable and regular
courier system (federal aircraft, corporate aircraft, or
something similar). The lack of course materials
severely handicaps substantive progress. 1 was dis
tressed that, as 1 covered my topics, 1 could not put the
requisite materials in the hands of every session par
ticipant, in advance of the sessions (for preparation)
and at the sessions (for ready reference to the facts of
simulations and the particular words of contracts and
legal authorities). Sad to say, 1 had in my possession
and often referred to pertinent passages of Russian
laws that the Russians themselves did not have.
• Getting to and fro in a hurry.
• Efficient, simultaneous translation. Serial translation
wastes gobs of time.
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Removal of these impediments will be a function of
acquiring resources that the Russians cannot presently
furnish. If we are successful, they will later generate the
wealth necessary to support the effort. In the process of
establishing reliable sources of products or services, we
should seriously consider infusion of capital into Russian
startup businesses (say, for food service, automobile or
truck transportation, composition and printing faciiities,
and simultaneous translation). We can then include those
experiences in our simulation problems.

presentation, problem-orientation, advance preparation,
reference to specific language in materials during discus
sion, and detailed analysis of both the reasons for legal
rules (from multiple perspectives) and their applications
to particular fact patterns (as contrasted with mere
mouthing of broad generalizations). These mechanics
and presentiments were not always associated with the
study of law under the old regime, but they are essential
under the new.
The best way to establish a beachhead of Russian
appreciation for the essential characteristics of a regimen
that can later be replicated in Russia is to bring an
enthusiastic group of interested Russians here to experi
ence it, full blown, for at least several months, so that
they can assist with implementation of the entire comple
ment of program features when they return. We already
have tentatively scheduled Vladimir Popondopulo for an
extended stay in the fall of 1994. We should assemble a
larger group, including faculty, advanced students (who
will be moving shortly into practice and among whom
there is great enthusiasm for learning and using the
reform laws), young practitioners, and reform administra
tors—from St. Petersburg, Volgograd, and whatever other
schools we later wish to put on a Russian circuit. While
this group in being immersed in the process so they can
carry it back home, we can be putting in place some of
the infrastructure in Russia that they will need when they
return.
here are those self-styled sages who, striking their
avuncular, longheaded poses, toss their brickbats
and cold water from the sidelines. With knowing
glances, they pity the poor benighted folks who believe
that there is a high positive net present value in bending
every effort to make prompt and substantial headway of
the sort that 1 have described. First, they say that our
system of emphasis on private transacting is a product of
centuries or even miliennia of cultural development with
which Russia is not sufficiently connected, and that
Russians will just have to live through all the phases that
our predecessors experienced before they can arrive at
and feel comfortable with our present institutions. 1 ask:
Does not each of our generations, within a relatively small
fraction of its iifetime, progress from a state of complete
unfamiliarity with our institutions to a state of nearly
complete familiarity, through books, teaching, and actual
use? Qs there something in the Russians’ DNA that
prevents them from shucking a failed institutional system
and embracing another that is susceptible of explication
and that is in place and observable elsewhere?)
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Second, it is tony to say that there is something in the
Russian personality that cannot abide the effects of our
legal and business institutions, one such effect being
disparate success or failure among individuals. As if some
of that does not exist here! Moreover, if we can gauge
such a* thing as a composite Russian psyche at all, we
nother major problem, however, emanates from a
might consider how Russian literature portrays pangs of
mindset that has developed during the long period
conscience experienced by the better off for the worse
when there was no serious subject matter in the
off; the emphasis is not on the latter’s envy of the former.
field of private business arrangements—what we call firm^
And let us remember that there is a dark side to the
theory and industrial organization (and the law that goes
invisible hand; if you fail to furnish the institutions that
with it)—and when there were no resources made
allow it to expand aggregate better-offness—if you
available for aay (let alone intense) study of that subject
intervene to frustrate its beneficial effects—it will, to mix
matter for either practical or scholarly purposes. There is
a metaphor, kick the stuffing out of you. After such a
a considerable unfamiliarity both with the subject matter
drubbing for more than 70 years, any society might
that now must be expounded and, as important, with the
develop dog-in-the-manger leanings.
technique and media for conveying it, namely, course
materials (containing legal sources, relevant nonlaw
In my admittedly limited experience, however, 1 saw no
excerpts, interstitial commentary, and problems) and the
diriment impediments to our conducting a fruitful effort
indispensable structural features of an intensive learning
to bring the institutions of privately furnished capital on
regimen—for example, pre-course circularization of
line in the short term, so long as faint hearts do not
notice, registration, scheduling, regularity and punctuality
obstruct. In the Russians 1 saw persons who seemed to
of attendance, continuity of discussion, techniques of
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think much as we do, and who are eager to dive into the
microstructure of the reform legal system and the
transactional universe to which it relates—at flank speed.
The intellectual substrate is there in abundance. (My
impression is that we would be embarrassed by a
comparison of our average foundationai skills, both
quantitative and linguistic, with those of the Russians.) I
concede that there is some probability associated with
our explaining and fostering the use of their reforms too
late to forestall a backward shift. 1 further concede that
there is some probability associated with there being
some (not obvious to me) deep-seated social idiosyn
crasy that will frustrate our best efforts to stimulate,
early and often, their use of the reform structure. But the
cards that history has so far dealt upon the table do not
imply that those pessimistic possible future states are
very probable, except as a function of delay in aggressively
promoting the understanding and use of the mechanisms
now in place. Thus, the jaundiced have at least prescribed
a recipe for failure.
Perhaps some of the naysayers are just not sympathetic
to our version of the market system and would prefer that

it not spread. There certainly are some like that; they
currently seek to take us down to dirigisme just as the
Russians have a chance of coming up the other way.
Perhaps some of the cynics lack a zest for fashioning and
implementing the particulars of an enterprise of technical
assistance and academic development because they have
no abiding interest in or mastery of the analytics or the
deep methodological issues of any specific aspect of our
legal system, not to mention the core questions that cut
across our foundations. They might see ambiguity and
delay as a means of avoiding hardbeaded substantive
progress and perpetuating the wasteful practices of the
international socializing that is so chic among bureau
crats who control resources and so popular with aca
demic tourists. Or perhaps they do not see how to put a
concrete plan together, and are dithering in their bewil
derment. For all these reasons, paralysis could beset us.
But we know wbat we must do, and we have begun.
“What we hear in the dark, we must speak in the light.”
The next steps are also clear. For our own intellectual
enrichment, and for the sake of Rus, 1 say: Press on! No
“fatal half measures, ” please!

A Student’s View of Russian Law
by Arthur Rabin ’94
ast fall 1 had the privilege of being one of the first
American law students to spend an entire
semester studying in a Russian law school. Along
with Michelle Macecevic of Cleveland-Marshall
College of Law, 1 was able to experience firsthand the
of a Russian law student in St. Petersburg. We bad the
opportunity to learn Russian laws in their original
language and to discuss them with fellow law students,
professors, and ordinary Russians. Even more important,
it happened to be a crucible period for Russia, a time
when the Russian people were attempting to reshape
their identity in the world. We were in a position to
observe through our own eyes the painful, yet significant
changes. First there was the violent overthrow of the
Parliament hardliners by President Boris Yeltsin and his
supporters. Then there was the country-wide referendum
on, and adoption of, the new Russian Constitution. And
finally there was the general election held for the new
federal legislature, made up of the Duma and the Federal
Soviet.
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But as my study of Russian law revealed, all these great
events had little immediate impact on the dilapidated
Soviet/Russian legal system. To speak plainly, the Russian
legal system is a mess—conceptually and practically.
Originally the Russians adopted the pandectic civil law
system, based on the Germanic model. But after the
Communists took over, they had to make certain changes
to the system for ideological reasons. Where originally
(and logically) family, labor, and land law were a part of
the civil law, the Communists took them out. Their
argument: In a country where only the state owns land,
how can land law be a part of civil law? Tbeoretically,
family law is likewise not part of civil law because, the
argument goes, under Communism marriage is based not
on property transactions, as in capitalist countries, but
on mutual love. So family, labor, and land law each bad its

own code, and the result was a complicated system. Now
that the Communist rationales no longer apply, Russian
civil law will begin once again to subsume family, labor,
and land law, after 70 years with no experience in those
areas. We can expect more chaos.
life
A further complication to the legal system is that Soviet
laws not contradicted by Russian Federation laws are still
in effect. Caught up in a whirlwind of change, the nowdefunct Russian Parliament was unwilling to scrap old
laws and begin anew. Instead, they decided to mix new
normative acts based on the market economy system with
the now-outdated Soviet codes. The old laws were made
to complement the command economy of the Soviet era;
they are difficult to apply and sometimes impossible to
even analogize to the current free market conditions.
Keeping them in effect has created many problems of
interpretation, conflict of laws, and application.
Moreover, tbe Parliament’s approach to adopting new
laws was hardly systematic. Instead of adopting compre
hensive codes to deal with all possible eventualities, the
legislators’ approach was to plug holes as they appeared.
In the meantime, there were opportunities for abuse,
especially in tbe area of loans and registration of compa
nies. As an example, undercapitalized companies would
borrow significant amounts from state banks and then
become insolvent within a few months, having dissipated
their assets to the so-called entrepreneurs’ family and
friends or, in the case of organized crime, having
deposited the money in a foreign bank account.
Though Michelle and I learned a great deal about the
Russian legal system, the most important thing about our
trip may simply have been living and studying in Russia.
Everything from the system of legal education to our way
of life was totally different from what we were used to.
When I said we had experienced the life of a Russian law
student firsthand, that is exactly what I meant.
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Classes were held intermittently Monday through Satur
day in college-type classrooms where everyone fought for
seats. Each course consisted of class lectures which were
supplemented, halfway into the semester, by small
seminar groups. Yes, they actually teach the substantive
law first and then read the cases in seminars. The
lectures were exactly that, with no questions entertained
by tbe professor during class time. The seminars, on the
other hand, were all Socratic: the professor examined the
theories and laws taught in class through a variety of
practical exercises. Both types of classes were about 90
minutes long with a five-minute break. All full-time
students had six classes with six accompanying seminars.
Ideally, books were supposed to be available for free to all
students through the law school library. But because of
the radical changes in legal theory and codes, everything
in the library was out of date. So most students attended
the lectures and wrote everything down copiously; some
even sold carbon copies of their notes to other students.
During our semester, things got so bad that several of our
friends drove to Moscow to buy a truckload of law books
for the whole school. Incidentally, that truckload cost
only $7,000.
As for other resources and facilities, we were surprised to
find modern equipment such as a Xerox machine and IBM
and Apple computers with e-mail capability. But the catch
was that students rarely got access to the four comput
ers, and the Xerox machine—you guessed it—was always
out of order. Thanks to Professor Ron Coffey, LEXIS/NEXIS
was installed in one of the computers and really made our
learning much easier. The Russian students in their turn
showed us their versions of legal software, called
KODEKS and GARANT. These were huge legal databases
that were downloaded into the law school computers and
updated every two weeks. Although not on line, and not
nearly so sophisticated as LEXIS and WESTLAW in their
search menus, KODEKS and GARANT were the most
effective way to find Russian laws. The only alternative
was to subscribe to Rossiskaya Gazeta, an official daily
newspaper which publishes laws. There are no other
comprehensive reporters or legal compilations.
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It was a pleasant surprise to find that most law students
took two years of foreign languages and that many spoke
decent or even very good English. Obviously, this made it
a lot easier to find common ground. We had about a
dozen good friends and even more acquaintances. The
general student meeting place was the law school
cafeteria, which despite its somewhat worn appearance
served things like pastries, caviar, champagne, beer, and
even such American junk food as Mars, Snickers, and
Bounty. Everyone was very friendly and kept inviting us
to go to museums, symphony, ballets, plays, circus,
hockey, soccer, et cetera.
But there were some cultural differences. One day
another student yelled at Michelle because she brought a
can of soda into a classroom. (Showing true American
spirit, Michelle brought one every day after that.) Upon
greeting and leave-taking, a handshake not only was
proper but was expected—although most men did not
shake hands With women. It was considered rude to
address a teacher as “Professor” because in Russia it is
always polite to use the first and second name. After
dark, most women students walked in groups or were
escorted by male students. Some professors—we were
told by other professors—took bribes from students
during final exams, which are oral in Russia.
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Red Square, Lenin’s Tomb, and Arthur Rabin ’94. Rabin emigrated
with his parents from Kiev, Ukraine, in 1979. His family now lives
in Erie, Pennsylvania; he attended Gannon University, graduating in
1991. As a taw student he has held summer Jobs with firms in Erie
and worked part time for the Cleveland firm of Nurenberg, Plevin,
Heller & McCarthy. After graduation he will spend four years with
the US. Army JAGC.

Even our life was Russian in many respects. We had a
Khrushchev-era apartment, with the bathtub in the
kitchen. We rode the underground Metro everywhere,
which is really very convenient but did get tiresome
during rush hours. We shopped for food the Russian way:
the milk in the milk store, the bread in the bread store,
the meat in the meat store—Well, you get the general
idea. We went to the markets to haggle with the Georgians
and the Armenians over the price of the fresh produce
they had brought from the Caucasus. We even stood in
lines right alongside Russian babushkas (grandmothers)—
who, by the way, are a lot stronger than they look.
Many nights we were invited to a uechirinka, a dinner
party at someone’s apartment. This was a casual gather
ing of close friends, but there was always a grand meal—
because the Russians always put out their best for
guests—plus guitar playing and singing sad Russian
songs, dancing to Western and Russian music, and lots
and lots of vodka toasts. Often these affairs would
deteriorate into heated legal or political debate, which
would culminate with more toasts. The whole thing would
end promptly at midnight so that everyone could catch
the Metro home before it closed down for the night.
We also took time for sightseeing and traveling. Ever
since it was built, St.Petersburg has been the cultural
center of the country. We saw everything from the Winter
Palace, to the Marinsky Ballet (where Mikhail Barishnikov
was a star for many years), to the dvor (inner courtyard)
where Dostoevsky wrote Crime and Punishment, to Peter
the Great’s personal collection of jarred babies. By train,
we traveled to Moscow tp see the Kremlin, Lenin’s
Mausoleum, Arbat—and McDonald’s and Pizza Hut.
We were in Moscow four days after the shooting stopped
on October 7, taking pictures of the burned-out White
' House and the Mayoralty Building (right aiongside the
Japanese tourists).
In conclusion, for those wondering what it was really like,
1 can only say that certain things must be experienced
personally. 1 recommend the exchange program to
Russian-speaking law students at CWRU and ClevelandMarshall. Russia is in the midst of an economic, political,
legal, social change, and despite the economic turmoil
and political uncertainty, it was an exciting country for a
visiting law student. 1 wonder whether a European
exchange student in the American colonies, two hundred
years ago, would have had a similar experience.

A Skadden Fellowship
Carol E. Garner, one of the law school’s
May ’94 graduates, is the winner of a
Skadden Fellowship that will enable
her to spend the next two years on the
legal st^f of Cleveland Works.
No fellowship in public interest law is
more prestigious. Twenty-five Skadden
Fellowships are awarded each year to
graduating law students and outgoing
judicial clerks across the country.
Each fellow receives an annual salary
of $32,500 (plus fringe benefits and
debt service on law school loans),
paid through the sponsoring public
interest organization. The program
wcis established in 1988 by the New
York law firm of Skadden, Arps, Slate,
Meagher & Flom in commemoration of
its 40th anniversary.
In Carol Garner, the Skadden Fellow
ship Foundation found a candidate
with—already—a 20-year commit
ment to public interest law and what
must be a remarkable combination of
intellect, organization, and stamina:
how else does one explain a mother
of three small children who not only
starts law school but actually finishes
successfully?
In 1974, as an undergraduate at Rice
University, Garner began volunteer
work interviewing persons held in jail
before trial, to help those who might
qualify for release on personal recog
nizance. After graduating in 1976, she
moved to Rochester, New York, with
her future husband, Robert Williams,
as he began a medical residency.
There she worked for the Rochester
Interfaith Jail Ministry.
Until 1990 it was Williams’s medical
career, and his commitment to serv
ing the underprivileged, that deter
mined the couple’s movements. They

spent seven years on a Navajo
reservation in New Mexico, where
Garner worked for a Navajo legal ser
vices organization. Then they spent a
year in Western Samoa; then, after a
short time back in New Mexico, they
lived in Boston and Williams took a
master’s degree in public health.
Garner had intended to begin full-time
law study in the fall of 1989 but re
vised her plan when her second preg
nancy resulted in twins. She chose
this law school because it arranged a
part-time day program for her and
her husband was able to secure an
appointment at the university’s medi
cal school. (He is also director of fam
ily medicine at the Kenneth Clement
Center, a clinic for the indigent on
Cleveland’s East Side.) She started
school in the fall of 1990; the twins
were not quite two years old, and the
first-born was three and a half.
Though it was a concern for social
justice that directed her toward law
school. Garner says she would have
changed her course if—for example—
tcix law had seized her interest. “But
my commitment to public-interest law
has only gotten stronger,” she told In
Brief. She has found that the school
does provide avenues and opportuni
ties for a student with her interests,
though “you have to find what you
need—it’s not handed to you as easily
as business law.” She found Louise
McKinney’s class in Poverty Law, and
Kenneth Klothen’s seminar in Interna
tional Human Rights, where she made
use in her paper of research she had
done on individual human rights in
the communal culture of Samoa.
And she found Jonathan Entin’s
seminar. Law and the Social Sciences,
which attracted her because “1 don’t

have just a
clinical, practical
interest; it’s
academic as
well.” Her paper,
“Judges’ Gen
dered Voices: An
Empirical Study
of Decision
Making by the
Women of the
U.S. Court of Appeals for the Ninth
Circuit,” was good enough to be
presented last year at the annual
meeting of the Law and Society
Association. Entin says he was
impressed by her “extraordinary
ability to grab hold of a mass of
complex material, master it, and
make a significant contribution to our
understanding of the legal system,”
even though she was by no means
versed in social-science methodology.
Garner learned about Cleveland
Works shortly after she moved to
Cleveland. Since her second year she
has been in touch with the director
of its legal program, first exploring
the possibility of summer employ
ment and ultimately joining forces to
apply for the Skadden Fellowship.
Cleveland Works is a job-training
program for welfare parents. Garner
says: “Its premise is that people need
not only job skills to get out of the
poverty trap: they need social
services, psychological services, and
maybe legal help. Cleveland Works
provides all that, in house. If the
client will meet them half way, they
find the resources. And they find
employers who will take on their
graduates and pay them decent
wages and benefits. It’s a holistic
approach that makes perfect sense to
me. 1 am so excited about it.”

Interested in Teaching?
by Wilbur C. Leatherberry ’68
Professor of Law
Associate Dean for
Academic Affairs
Here at the law school we are
beginning to make the teaching
assignments for 1994-95. A look at
this year’s offerings confirms that we
owe much to our able and enthusias
tic adjunct professors. Some of them
teach specialized substantive courses
that our regular faculty cannot cover.

Others teach in our extensive
lawyering skills program: Appellate
Advocacy, Trial Tactics, and Lawyer
ing Process (which covers interview
ing, counseling, and negotiating). The
success of our graduate program in
taxation depends on the talented and
experienced tax practitioners who
teach those advanced courses.
If you would like to be considered for
an adjunct position, please write to
me. Tell me what course(s) you could

teach, and enclose a current resume.
We have just a few openings, but we
are always interested in adding
people who will help us improve the
range and quality of the legal educa
tion we offer. And—by the way—feel
free to pass this along if you have a
colleague who might be interested.
We thank all those who have served
us as adjunct professors, and we look
forward to recruiting A Few (More)
Good Men and Women.
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Class of 1923 Takes
Senior Status

by Kerstin Ekfelt Trawick

J. Rogers Jewitt

For many years the law school’s
oldest living graduate was J. Rogers
Jewitt ’15. His long life in the law
came to an end on December 21,
1993. He was 102 years old.
With his son Jack (John R. Jewitt, Jr.
’48), Mr. Jewitt attended the cere
monies in September 1992 marking
the law school’s centennial year. At
about the same time he dictated a
letter to Dean Peter M. Gerhart, which
his son transcribed. It read in part:
Congratulations to your good school
on your birthday of 100 years! Here is
my check for $100, and I hope to give
you the same amount each year from
now on. . ..
To my surprise you took out a State
Charter in May 1891 at the same time I
was born. But the school was not
started until the next year, so 1 am now
101 years of age and older than the
school.

Now the law school’s most senior
graduates are four members of the
Class of 1923, relative youngsters at
age 95 or thereabouts.
Eugene J. Edenburg, born in AustriaHungary on October 21, 1899, came
to this country with his parents. He
served in the U.S. Army during World
War 1, graduated from Western
Reserve’s Adelbert College as well as
the law school, practiced law in Cleve
land briefly, then had a long career in
the service of the federal government.
Never married, he lived with his sister
Lillian, who was a iongtime public
stenographer at the Hollenden Hotel;
both brother and sister are residents
now at the Montefiore Home in
suburban Cleveland.
Those details were provided by Mr.
Edenburg’s cousin, Hortense Feldman
of Amherst, Massachusetts, who was
delighted to receive a phone call
inquiring about his life and career.
“He was a brilliant, brilliant man,” she
said; “he was valedictorian at Adel
bert College. He was idolized by his
parents, and he was a devoted son.
And he was an absolutely honest
lawyer.”
Eugene
Edenburg as a
soldier during
World War I

My first teacher was Judge John
Hadden, who taught me criminal law
by coming one morning a week. .. .
The next two teachers were “resident”
and were: Jaywho taught
me contracts and gave me my only A(1 cannot remember the last name but 1
recall the A). The next was Clarence
Finfrock who had a grade of good
humor as when a semi-bald classmate
sitting befiind me pulled out my chair
every time 1 recited so, at last, 1
grabbed him by the shoulders and
turned over his body on the floor.
Finfrock called a three-minute recess
and all my classmates had a good
laugh. . . .
My son and I are very happy to have
graduated from a small two-story
building on Adelbert Road. Yours is a
fine school and 1 am proud to have
been a pupil.
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J. Frank Pollock came to the law
school from Hiram College; after
graduating, he lived in Painesville,
Ohio. He became an assistant county
prosecutor in 1925, was elected
prosecutor In 1929, served two terms,
returned to private practice, then for
30 years, 1942-72, was a judge of the
Lake County Court of Common Pleas.
He and his wife now live in Fort
Myers, Florida; he celebrated his 95th
birthday in March.

J. Erank Pollock

Judge Pollock’s son, John C., is also
an attorney retired in Florida; he was
with the Cleveland Trust
(later Ameritrust) Company.
^
He told us that his father
»
began on the bench as a
probate/juvenile judge but
M handled strictly probate
■
^

matters after 1960. He also
heard a number of appropri
ations cases arising from the
construction of the inter
state highways. Even in his
retirement, when he was
wintering in Florida, Judge
Pollock took on cases during
the summers.

The eldest of the 1923
classmates is Wayne J.
Trostle, born June 12, 1895,
and now living in Lake
Placid, New York, not far
from his son Robert. Both
the Messrs. Trostle spoke
with us by telephone. We
learned that Wayne Trostle studied
engineering at Ohio Northern. Shortly
after he finished law school, he
represented his father, a hardware
dealer, in a case that went to the
Ohio Supreme Court. The case

Mr. Thompson rather quickly took
young Mr. Weeks under his wing and
made him his protege.

Wayne J. Trostle

involved a furnace that a customer
had bought and not paid for; it is not
clear whether the customer euer paid
up, but the Trostles won the court
decision.
When the Depression wreaked havoc
with his law practice, Wayne Trostle
became a U.S. Treasury agent; that
meant enforcing Prohibition—raiding
basements, dodging bullets. Around
1940 a friend interested him in the
tamer life of the insurance business,
and for many years Mr. Trostle was
with Massachusetts Mutual. His son
told us that he specialized in setting
up trusts and retirement accounts for
corporations, and that he had some
of the largest accounts in the
country; his classmate Jim Weeks
recalls that he played a major role in
developing the group life insurance
plan. His was a iong career: he retired
not too long ago, at age 88.

By his own admission, the young man
was “not quite dry behind the ears.”
His first assignment was to be a bill
collector: Thompson had a sizable
bankruptcy practice. He was told,
“Mr. Weeks, you must get to know
these people. Don’t write, don’t
telephone. You must go out and see
them and see if you can’t induce
them to pay $10 or $20 a month.” He
says now: “You couldn’t hire a lawyer
today to do that, but 1 look back on it
as the best experience 1 ever had. 1
learned about people.”
Despite his long years of law prac
tice, Mr. Weeks says he can just
about count his clients on his ten
fingers. For many years, beginning
with the company’s founding, he
spent much of his time representing
the Allied Oil Company, which later
merged with Ashland Oil. In fact, the
owners asked him to join them: “but 1
worked hard for my education, and I
wanted to be a lawyer.” One of the
two founders remained Mr. Weeks’s
client until he died, in 1993, a few
weeks before his 100th birthday.
Mr. Weeks was his executor.

Proceeding alphabetically, we come
finally to James A. Weeks, who lives
in our University Circle neighborhood
(at Judson Manor) and frequently
appears at law school functions.
Most recentiy, we enjoyed his
company at the Sumner Canary
lecture and luncheon in March. He
will be 95 in July.
Mr. Weeks had a long, successful
career with Thompson, Hine & Flory
in Cleveland, and he has been a
generous supporter of the law
school. But his early years were not
easy. His father died of a stroke at
age 53; Jim was 14. An older brother
took charge of the family, insisting
that he would provide support while
Jim finished his education (including
a degree from Akron’s municipal
university). Jim Weeks still is pro
foundly grateful to his brother.
He joined the Thompson firm right
after graduation as attorney number
thirteen. He recalled for In Brief the
formality of the law firm in those
days: the three principals addressed
each other by first name, but
otherwise it was strictly Mister.

Jim Weeks as a student, on the
law school steps

He also represented the old Society
for Savings, and helped it grow,
restructure, and become the Society
National Bank—now a mammoth
corporation that has absorbed
Ameritrust (formerly the Cleveland
Trust Company) and the Central
National Bank. He still lunches
regularly at the Union Club with “the
group that went through the Society
restructuring together.” He is justifi
ably proud of that effort: he points
out that Society, to the best of his
knowledge, was one of just three

mutual savings associations (and it
was the first of them) whose deposi
tors became the sole shareholders in
the successor stock bank.
“In recent years,” he notes, “most of
the mutuai savings banks have found
it necessary to meet social change
and raise additional capital. Most
have done so by converting and
seiling stock to the generai public
under plans whereby their depositors
received nothing in exchange for
their ownership interest.” By con
trast, Society’s depositors received
stock that has, by now, increased
many times in
value.
Although
Walter Flory
was a civic
leader, his law
partners took
a dim view of
such frivolity.
Jim Weeks
was told by
his mentor,
Thompson:
“The law is a
jealous
James A. Weeks
mistress. If
you want to
succeed, you will have time for
nothing else.” When Flory pressed
young Weeks into service as a Red
Feather solicitor, the experience
proved unpleasant and confirmed
Weeks’s devotion to the jealous
mistress.” He told us that he has
never regretted concentrating on the
law at the expense of civic activities,
but he does regret not giving more
time to his famiiy in those early
years. He and his wife—Edna, a
schoolteacher—were married in
1926; she died in 1989. A son lives in
Cleveland, a daughter in Vermont.
There are grandchildren and great
grandchildren; Mr. Weeks talks about
them with pride and affection.
Mr. Weeks still maintains his down
town office, though he goes there
less often than he used to—only
once every two or three weeks,
during this past hard winter. He said:
“Until a couple of years ago, 1 went to
the office two or three times a week.
It’s easy to turn over a big corpora
tion to other attorneys in the firm,
but it’s nqt so edsy to turn over
individuai clients, or a small corpora
tion that you’ve represented for 40 or
50 years.”

The Meaning of the Clinic
by Mark R. Kramer
Editor’s Note: On January 20, 1994, the
law school dedicated the Milton A.
Kramer Law Clinic. One of the
speakers on that occasion was Mark
Kramer, son of Milton and Charlotte
Kramer. We here reprint his remarks.
I want to spend a few minutes this
evening giving some purpose and
background to our support of the
clinic and to its dedication today in
memory of my father.
First of all, why were we concerned
with improving the physical space
that houses the clinic? Legal clinics
across the country are, almost by
tradition, squeezed into basement
nooks and crannies, in the least
desirable space that a law school can
find. Why change that tradition here?
For one reason, a law school shapes
its students and forms their under
standing of the law in many subtle
ways. The priorities of the school are
expressed in part through the
allocation of its physical space. A
prominent law library, for example,
endorses the importance of legal
research and reflects that institu
tional value. By creating a prominent,
spacious, and attractive home for the
legal clinic, the law school is sending
a signal to its students and faculty
that the clinic is a fundamental and
important aspect of this institution.
But it is what the clinic stands for
that makes this institutional message
important. First and foremost, the
clinic symbolizes pro bono work—
the use of a lawyer’s time, position,
and skilis in the public interest, and
without compensation. For most
students, it is the first real chance to
experience the satisfaction of helping
others directly. It can be a formative
experience leading students into a
career in public interest law, or it can
instill a sense of the importance of
volunteer work as a necessary
complement to any other legal
career. By giving prominence to the
clinic’s physical space, the law
school makes an institutional
statement today, and to all future
sttidents', that nonprofit public
interest law is highly valued by this
institution. That it is an integral
component of the legal profession, of
legal education, and of an overall
vision of the law.
First-rate physical space also sends
the message to clinic students and
clients aiike that free legal services
are not cut-rate legal services, but

are accorded the full weight, dignity,
and resources that an attorney would
bring to any legal issue.

that will enable them to grow and
develop as practicing attorneys
outside the law school.

At a second level, we view this
renovation as the first step in a
campaign for the development of the
clinical program as an ever more
important component of the law
school. In addition to the physical
renovation, we have begun an
endowment for the clinic, which we
hope will be supplemented by the
school and by other contributors. We
are forming an advisory committee to
develop a full-scale plan for the
future of the clinic and its role in the
law school and the community. The
new home of the clinic is only a first
step in building a clinical program
that can serve as a national model.

For all these reasons, we see clinical
work developing an ever-increasing
role in legal education across the
country. By helping fund the developrment of this clinic, we can help keep
this law school at the forefront of
legal education nationally.

Across the country, legal clinics are
increasingly being seen as central to
legal education. In the recent MacCrate Report, an ABA-sponsored
study of the skills requisite for
lawyers, legal clinics were singled out
as particularly effective in developing
these skills.
The clinic also teaches lessons that
cannot be taught elsewhere in the
law school, such as responsibility,
counseling, and ethics. One cannot
teach in the classroom the over
whelming importance of timely and
responsible performance, or of
competent and sympathetic client
counseling, or of foregoing an
expedient advantage of the moment
and abiding by the ethical con
straints of an attorney. These issues
are experienced firsthand through
clinical work, and better learned
under faculty guidance in the
controlled
clinical setting
than in the less
forgiving real
world of prac
tice.
Finally, the clinic
enables students
to engage in a
process of sel^criticism and
improvement.
Practicing law,
they can then
review their
strengths and
weaknesses with
faculty and with
other students,
and begin to
internalize the
process of
critical review
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We chose Case because of its
outstanding reputation as one of
Cleveland’s greatest assets. And, as
we worked with Dean Peter Gerhart
and Professor Peter Joy, the clinic
director, we have learned why both
the law school and the clinic have
achieved national prominence under
their leadership. Their responsive
ness and enthusiasm enabled us to
overcome many obstacles along the
way, and they are a credit to this
institution.
That is the rationale for our gift. We
have chosen to name it after my
father, Milton A. Kramer, and I would
like to tell you a little bit about him.
My father was a wonderful man. He
was born in Erie, Pennsylvania, and
attended the University of Michigan
and its law school. He came to
Cleveland in 1938 and practiced tax
law with the firm of Horwitz, Kiefer &
Harmel. In 1945 he joined Work Wear
Corporation, where he served as
executive vice president and a
director for most of his life. He died
fourteen years ago.
Although he did not practice for most
of his career, he was proud of his
legal training and always referred

At the reception following the January 20 dedication of the Milton
A. Kramer Law Clinic: Mark Kramer (son of Milton and Charlotte):
Dean Peter M. Gerhart: Charlotte Rosenthal Kramer and her
husband Leonard Schwartz: and Michael Horvitz, a partner of
Jones, Day, Reavis & Pogue and a trustee of the university.

back to it in the decisions he made.
Later in life, he volunteered to act as
an arbitrator and found satisfaction
in helping settle disputes fairly.
He did not build monuments or
institutions. He did not seek public
attention or a grand lifestyle. He was
a modest and gentle man—kind,
loving, and caring to his family and
close friends, many of whom are here
tonight. He was considerate of his
business associates and employees.
He loved to help those around him
succeed, to help them grow and
develop their potential. He believed
in success according to merit and
effort, but he made allowances for
the varying abilities of different
people. He was especially concerned

about students and children, volun
teering as a big brother, and going
out of his way to create opportunities
for young people. Above all, he
treated everyone he met with
understanding and dignity.
My mother and 1 felt that the legal
clinic was an especially fitting
memorial for Dad, first because it
exists in the context of the law, about
which he cared, and because it makes
a contribution to the city of Cleve
land, where he lived and worked. But
primarily because it is an institution
that treats with dignity, respect, and
concern the problems of people in
need. It helps fairly resolve disputes,
it gives people a chance to succeed in
the face of obstacles. It helps educate

students and gives them a chance to
develop their skills and to excel.
Above all, properly handling the
needs of the clinic clients cannot fail
to teach students the meaning of
respect for the dignity of other
human beings, even those from very
different backgrounds. And that is a
lesson Dad would have taught.
The law school joins Mark Kramer in
thanking Charlotte Kramer; the trustees
of the Samuel Rosenthal Foundation—
Leighton Rosenthal, Jane Horvitz, and
Cynthia Boardman; and the trustees of
the Paul Dosberg Foundation—Myron
Lewis and David Stiller. They have
made the renovation of the legal clinic
possible.

Sumner Canary Lecture
On March 9, author and columnist
Nat Hentoff visited the campus as the
law school’s Sumner Canary Lecturer.
His topic: “The Continuing Wars
Against Free Speech in America.”
The lectureship is named in honor of
a 1927 graduate of the law school.
Sumner Canary practiced law with

the firm now known as Arter &
Hadden, served in the 1950s as U.S.
attorney for the Northern District of
Ohio, and in 1967 was appointed to
the Ohio Court of Appeals. He died in
1979. His widow—Nancy Halliday
Canary, a partner in the firm of
Thompson, Hine & Flory—generously
supports the continuing lectureship.
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Alumni Publications
Gerald G. MacDonald ’84 has the
lead article in the Wake Forest Law
Review, Winter 1993: “Hesiod,
Agesilaus and Rule 26: A Proposal for
a More Effective Mandatory Initial
Disclosure Procedure.” According to
MacDonald, “The article briefly
recounts the governmental history of
the disclosure concept, then analyzes
the practical deficiencies in the
amended version of Federal Rule of
Civil Procedure 26(a)(1), which went
into effect on December 1, 1993. A
proposal addressing those deficien
cies completes the article. A pre'publication copy was used by the
District Court Advisory Committee
for the District of South Carolina and
the district’s judges as part of their
review and revision of local rules.”

MacDonald Is an assistant professor
at the Thomas M. Cooley Law School
in Lansing, Michigan. He was recently
appointed director of the school’s
trial programs.

Charles H. Norchi ’86 is the co
author of “The Decision Seminar in
Inter-ethnic Conflict, published in The
Journal of Political Psychology and
presented by Norchi to a conference
at Harvard University. Other publica
tions are “Accountability in the New
World Order” in Crosslines', a chapter
in Issues Before the 48th General
Assembly of the United Nations,
“International Human Rights,”
delivered at a conference on Malta;
and “A Question of Universality,”
published in Terra Viva and pre
sented at the Yale Law School’s
Annual Policy Sciences Institute.

Norchi holds a research fellowship at
Yale University and is executive
director of the International League
for Human Rights.

The National Council on Teacher
Retirement has published the second
edition of Public Pension Plans: The
State Regulatory Framework. The
author is Cynthia L. Moore ’85, who
practices law in her own firm in
Arlington, Virginia.

We note a new book by Philip J,
Hermann ’42: The $96 Billion Game
You Are Losing. It has a Foreword by
Dean Peter M. Gerhart.
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New Alumni Director
As of April 18—just barely in time for
inclusion in this issue—the law
school has a new director of alumni
services: John M. Noleui, a 1987
graduate of the law school.
As a law student, Nolan was on the
Law Review and served as SBA sena
tor. From 1987 to 1989 he practiced
law in Cleveland with Baker &
Hostetler; in 1989 he became admin

istrative coordinator of the AIDS
Commission of Greater Cleveland.
Nolan received his B.A. degree in 1981
from Baldwin-Wallace College, where
he majored in speech/communication/
theater. His involvement in dozens of
community theater productions was
one reason for his 1986 selection by
Cleveland magazine as one of the
city’s 86 Most Interesting People.

Editors in Chief
to academia some day as a professor
of labor law.
Health Matrix has been led this year
by Dean A. Schwartz, a 1988 graduate
of Colby College. Before entering law
school Schwartz worked for R. H.
Macy & Company, completing Macy’s
executive training program, then
spent two years as a broadcast media
buyer. Last summer he clerked with
Higgins, Cavanagh & Cooney in
Providence, Rhode Island.
Eric E. Kinder

Jeffrey S. Newman

Spring is changing-of-the-guard time
for the law school’s scholarly jour
nals: out goes the old board, in comes
the new, except that some members
of the old editorial board usually stick
around during the summer for
mopping-up operations. That could
be a particularly interesting exercise
this year. Those offices will be
deconstructed, and the journals’ new
quarters in the building addition will
not be habitable till the fall.

Eric E. Kinder, the Law Review’s
editor in chief, studied labor rela
tions at Cornell (B.S. 1988) and
stayed on in Ithaca as program
director of a radio station. His
interest in labor matters continues,
and he will begin his legal career with
Duvin, Cahn, Barnard & Messerman
in Cleveland. He thinks of returning

Saleh Awadallah, chief editor of the
Canada-U.S. Law Journal, is a Cleve
lander and a graduate of BaldwinWallace College. As a law student he
has taken part in the City of Cleve-

Just in time, before they graduate, we
here present the outgoing editors.
Jeffrey S. Newman, editor in chief of
the Journal of International Law, will
receive two degrees on May 22: the
J.D. and an M.A. in political science.
As an undergraduate at the University
of Rochester he spent a semester in
England as research assistant to a
member of Parliament. In law school,
' on to^ pthis JIL duties, he has served
with the Dean’s Tutorial Society.

Saleh Awadallah

Dean A. Schwartz
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land Prosecutor Mediation Program,
held a judicial externship with Alice
Batchelder, judge of the U.S. Court of
Appeals, Sixth Circuit, and clerked for
the firm of Kolick & Kondzer—all
while devoting many hours per week
to his family’s business.

Faculty Notes

An article by Arthur D. Austin II
appeared in a Special Supplement to
the New Jersey Law Journal: “The
Truth-and-Consequences of Jury
Bonding.” The Cleveland Plain Dealer
published “They’re Turning Juries
into Social Workers,” and the Cleve
land Daily News has published—
among other pieces—“Next to
Shooting Pool, 1 Like to Interview
Jurors,” “Judges and Lawyers Talk
About the Future of the Jury,” and
“Are Mega Firms Dinosaurs Headed
for the Tar Pit?”
The annual Judge Alvin B. Rubin
Federal Law Symposium recently
drew Austin back to New Orleans and
his old haunts at Tulane. He appeared
as a panelist discussing The Role of
the Jury in Modern Litigation, along
with a recent Sumner Canary Lec
turer, Judge Patrick Higginbotham.

The annual Minicollege organized by
CWRU’s Office of Alumni and Parent
Relations this year addressed The
Impact of Religion on Today’s Society.
On the Minifacuity was George W.
Dent, Jr., who conducted a seminar.
The Supreme Court: Past, Present,
and Future. He reports that his stu
dents included Stanley Adelstein ’46
and Craig Marvinney ’82.
The Corporate Practice Commentator,
which reprints what it considers to
be leading articies, has reprinted
Dent’s “Venture Capitai and the
Future of Corporate Finance,”
originally published in the Washing
ton University Law Quarterly. This is
Dent’s third appearance in the CPC.
Finally, Dent is heading the Steering
Committee for the National Association
of Schoiars’ new Law Section. We hope
to have more on that in a future issue.

In January Rebecca S. Dresser was in
Bethesda, Maryland, for the National
Heart, Lung, and Blood Institute
Workshop on the Artificiai Heart. She
presented a paper, “The Artificial
Heart in the Clinical Setting; Promot
ing Information, Minimizing Harm,
and Allocating Losses.” In February,
in Cleveland, she spoke on “Profes
sional Conscience and Access to
Abortion,” and took part in a panel
titled “Bristol-Myers Squibb and
Videx,” at the annual meeting of the
Association of Practical and Profes
sional Ethics. For Oberlin College’s

Department of Philosophy she
delivered the Nancy K. Rhoden
Memorial Fund Lecture, on “Missing
Persons: Legal Perceptions of
Incompetent Patients,” and for
Fairview General Hospital she acted
as facilitator for the Department of
Medicine’s staff retreat.

An article by Melvyn R. Durchslag is
forthcoming in the DePaul Law
Review: “Should Political Subdivi
sions Be Accorded Eleventh Amend
ment Immunity?”

The ABA Section of Science and
Technology has awarded the
Loevinger Prize to Jonathan L. Entin
for his article, “Innumeracy and
Jurisprudence: The Surprising
Difficulty of Counting Petition
Signatures”: the prize is given
annually for the best article pub
lished in Jurimetrics Journal. Entin
also reports that he has been elected
to the executive committee of a
proposed section of the Association
of American Law Schools on scholar
ship and law reviews.
In November the Plain Dealer
published Entin’s critique of the
majority and dissenting opinions in
an Ohio Supreme Court flag-burning
case (“Right, wrong in Lessin deci
sion”). Entin has also been in the
press as an interviewee; the most
distant clipping comes from the
Portland Oregonian, which quoted
him extensively in an article about
Senator Packwood’s tug-of-war with
the Senate Ethics Committee over his
diaries.

In January, at the annual meeting of
the American Historical Association,
Michael Grossberg presented a
paper, “Teaching the Republican
Child: Law and Education in Antebel
lum America.” Grossberg also
presented (“Legal History and Family
Law”) and led workshops at the AALS
conference on juvenile and family law
in February; last fall, at the annual
meeting of the American Society for
Legal History, he took part in a panei
discussion on teaching legal history.

Candice Hoke, a visitor on the
faculty, has the lead article in the
Hastings Constitutional Law Quar
terly's Symposium on the Constitu

tional Aspects of Health Law:
“Constitutional Impediments to
National Health Reform: Tenth
Amendment and Spending Power
Hurdles.” The issue includes
responses by Jesse Choper, Martin
Redish, Erwin Chemerinsky, and
Richard Briffault. Her review of
Samuel H. Beer, To Make a Nation:
The Rediscovery of American Federal
ism, will be published in the Journal
of Legal Education.

In January, at the meeting of the ABA
Tax Section’s Committee on Sales,
Exchanges, and Basis, Erik M. Jensen
moderated a panel. Says Jensen: “My
main function was securing the star
performer, Leon Gabinet, whose
discussion of ‘Exchange and Basis
Issues Under Section 1041’ did not
embarrass the institution.” Jensen
wrote the 1993 current developments
report for the committee; it will be
published in The Tax Lawyer,
Summer 1994 issue.
At the annual Cleveland Tax Institute,
in November, Jensen spoke on
“Recent Developments in the Doc
trine of Substance over Form.” For
the Plain Dealer (February 20, 1994)
he reviewed Steven Landsburg’s The
Armchair Economist.
Finally, Jensen has been invited—i.e.,
nominated, with eiection a virtual
certainty—to serve on the executive
committee of the Order of the Coif.
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Peter A. Joy has an articie forthcom
ing in the Georgetown Journal of Legal
Ethics: “What We Talk About When
We Talk About Professionalism.”
For the Clinical Section of the
Association of American Law
Schools, Joy has chaired the Commit
tee on the In-House Clinic (1991-93),
has edited the 1993 Directory of
Clinical Programs, and has been
elected to the section’s executive
committee.
Last May, Joy co-chaired the first
nationai conference of clinical pro
gram directors; in October he was a
presenter at the Midwest Clinical
Teachers Conference. In June he
teamed with Ric Sheffield ’79 (on the
faculty of Kenyon College) in a train
ing session for clinical/lawyering
skills teachers at Washington Univer
sity and St. Louis University. For the
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law school he presented two CLE
programs: Professional Responsibility
in Pretrial Litigation, and U.S. immi
gration in the 1990s: Asylum Issues.
Joy continues to serve on the ethics
committees of the Cleveland and
Cuyahoga County bar associations;
he is a director and general counsel
of the Ohio affiliate of the American
Civil Liberties Union; he is treasurer
of Cleveland Public Theatre; and he
serves on the board of the Plain
Press, a nonprofit community newspa
per on Cleveland’s near West Side.

In a recent case, Wakiki Malia Hotel,
Inc. V. Kinkai Properties Ltd., the
Supreme Court of Hawaii resolved an
issue of first impression in that state
involving the law of real covenants
by extensive reliance on Gerald
Korngold’s book. Private Land Use
Arrangements, and his 1988 article,
“For Unifying Servitudes and Defeasi
ble Fees” (Texas Law Review').
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James W. McElhaney continues his
Trial Notebook columns in Litigation
(“A Good Witness,” “Fixing the Expert
Mess”) and continues to appear
regularly in the ABA Journal'. “Focus
ing the Deposition; Using Your Goals
to Guide Your Deposition Tech
niques,” “Helping the Witness:
Techniques for Keeping Witnesses
Out of Trouble,” “Staying Out of Jail:
Keeping Your License and Staying
Out of Trouble,” “It’s Happening Now:
Breathing Life into the Case,” “Pub
lishing the Exhibit: Making Documen
tary Evidence Effective,” “The Real
Message: Words and Actions That
Say What We Don’t Want Them To,”
“Liar! Dealing with Dishonesty in the
Courtroom,” and “Composting Files:
Techniques for Staying on Top of
Your Litigation Practice.” We also
note the publication of the fourth
edition of McElhaney’s Trial Notebook
on Tape: Winning Tactics, and more
than 100 reprints (since the last
report in In Brief) of McElhaney’s
articles in journals, textbooks, and
course materials.
McElhaney reports speeches given in
Oregon (Ohio Association of Civil
Trial Attorneys), California (Hastings
College Master Advocate Series), and
Ohio (Association of Municipal and
County Judges). For the fall meeting
of the ABA Section of Litigation he
moderated “Demonstrations of
Famous Cross-Examinations.” He
taught CLE courses in Cleveland, San
Antonio, Dallas, Houston, Baton
Rouge, Philadelphia, Charleston, Los
Angeles, Denver, New Brunswick (NJ),
Lincoln (NE), and Portland (ME).

Edward A. Mearns, Jr., is in Russia at
this moment of publication, on a
mission to our sister law schools in
St. Petersburg (April 27 to May 2) and
Volgograd (May 2 to June 2). He is
giving several lectures on topics
related to constitutional law—for
example. Judicial Review, Federalism
and Separation of Powers, Individual
Liberties. In the spring of 1995 he is
invited to be a visiting professor at
the University of Fribourg in Switzer
land; there he will teasch a course on
Law, Medicine, and Health Regulation.

forthcoming in the Wisconsin Law
Review. “The Vietnam War on Trial;
The Court-Martial of Dr. Howard B.
Levy.” Strassfeld, who is a historian
as well as a lawyer, provided us with

Kathryn S. Mercer will chair the
program committee for the 1995
meeting of the Legal Research and
Writing Section of the Association of
American Law Schools. She has also
been elected to the Legal Writing
Institute’s board of directors.

“Dr. Levy, one of the first GI dis
senters during the Vietnam War, was
prosecuted not only for his refusal to
train Green Berets, but for various
antiwar and anti-Green Beret
statements that he had made
(although the defense asserted that
the prosecution was actually
intended to punish Dr. Levy for his
political views and his off-duty civil
rights work.) At his court-martial
Levy’s defense attempted to put
aspects of the war on trial. In
addition to a medical ethics defense,
which questioned some of the uses of
medicine by the Green Berets in
Vietnam, the defense, at the invita
tion of the military judge, offered
evidence of Green Beret violations of
the laws of war in Vietnam and
argued that had Levy trained those
soldiers he would have been guilty of
complicity in those war crimes.
Never before had an American court
entertained a Nuremberg defense.

The Association of American Law
Schools has named Karen Nelson
Moore the chair of its Civil Procedure
Workshop Planning Committee. This
national conference of teachers of
civil procedure will be held this fall in
Washington, D.C.

Calvin William Sharpe has an article
forthcoming in the Arizona State Law
Journal: ‘“Judging in Good Faith’;
Seeing Justice Marshall’s Legacy
Through a Labor Case.” At the annual
meeting in January of the Association
of American Law Schools he was a
panelist discussing Innovative
Sectional Programming. In Cleveland,
he took part in a workshop for
minority and women arbitrator
training sponsored by the American
Arbitration Association and, on May
12, he is scheduled to give an
arbitration update for the Cleveland
Bar Association. For WCPN, Cleve
land’s public radio station, he co
chairs the Board of Trustees’
Strategic Planning Committee.

The November 1993 issue of the
Stanford Law Review includes a
review essay by Ann Southworth, ,
“Taking the Lawyer out of Progressive
Lawyering,” on Gerald P. Lopez,
Rebellious Lawyering: One Chicano’s
Vision of I^ogressive Law Practice.
Some of her critique draws on her
own preliminary research, under the
auspices of the American Bar
Foundation, on civil rights lawyering
in Chicago.

Two items of Good News concerning
Robert N. Strassfeld: as of July 1, he
will assume the rank of full professor,
with tenure, and he has an article
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a summary;
“The article explores the history of a
case that began with Dr. Levy’s refusal
to teach medicine to U.S. Army
Special Forces soldiers (Green Berets)
on medical ethics grounds and
culminated in a U.S. Supreme Court
decision eight years later that upheld
Levy’s court-martial conviction.

“Beneath the formal language of the
Supreme Court decision in the Levy
case lies a fascinating story with
sometimes labyrinthine subplots
relating to the operation of Army
intelligence and racial attitudes
within the 1960s military. My article
attempts to recapture the hidden
history of the Levy case. It also
examines the ways in which the
issues relating to the war were
framed and obscured at trial and
eventually shuffled off the stage as
the case wended its way to the
Supreme Court.
“In researching the article I conducted
interviews with various participants
in the case, including Dr. Levy, some
of the lawyers involved (including
Judge Robert Bork, who argued the
case on behalf of the government
before the Supreme Court), and the
military judge. As the father of two
small children, I was especially
thrilled to be able to interview one of
Dr. Levy’s medical ethics witnesses.
Dr. Benjamin Spock.”

Development Notes

Campaign update. As of March 31,
the official attainment of the law
school’s Centennial Initiative Cam
paign stood at $24,009,298. With just
a few weeks to go—the campaign
ends on July 1—we are close to
victory. Just look at the graph!
Building for a Better Profession. The
all-alumnl phase of the law school’s
capital campaign is under way. Our
theme: Building for a Better Profes
sion. Your gift can be applied to
student offices, the Centennial
Student Lounge, or a brick in the
Alumni Wall. The wall will be a part of
our Alumni Court—a new name for
the existing courtyard. Our graduates
who take part in the campaign will be
demonstrating to future students that
they believe in continuing our
tradition of quality legal education.
Annual Fund. Even with a capital
campaign under way, we must not
forget the Annual Fund—a crucial
component in the law school’s
operating budget. As of April 1, we
are about $100,000 short of our
$640,000 goal. Maintaining excellence
is costly, and we need the faithful
support of alumni and friends. 1 hope
those of you who have not yet
contributed will consider doing so.
Our year ends on June 30.
New endowments. Two funds that we
have mentioned earlier are now
officially established. The Owen L.
Heggs Memorial Fund, named for our

1967 graduate, will provide financial
assistance to minority students, and
the Ronald Perry Smith Memorial
Fund, created mainly through the
efforts of the Class of 1984, will
provide support to law students with
strong interest in the performing arts.
And that’s not all. We have a new
student loan fund, named for donor
Elizabeth B. Nord, wife of Herman J.
Nord ’04. The Elmer F. (’30) and Ellen
Laws Burwlg Fund, another bequest,
will help to bring visiting lecturers to
the law school. And the John Ladd
Dean (’30) Fund will benefit the
Society of Benchers; a longestablished John Ladd Dean Award
Fund supports student financial aid.
On giving—and getting. Fund raisers
know that the best supporters are
those who are both personally
generous and Influential with others’
resources. A case in point is Timothy
A. Garry ’61. Garry has been gener
ous with his money (providing us
with an emergency loan fund for our
students) and with his time: he has
served on the alumni Board of
Governors and, now, on the school’s
Visiting Committee. And he has been
influential. Along with Charles R. Ault
’51, he played a vital role in the
creation of our tenth endowed chair,
the Schott-van den Eynden Chair in
Business Organizations, through his
long-standing connection with L.
Thomas Hiltz, trustee of the H.C.S.
[Haroid C. Schott] Foundation. In
addition, he is providing significant
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by Daniel T Clancy
Associate Dean for External
Affairs

assistance to the university’s Cincin
nati Regional Campaign, working with
James M. Johnson ’87 of the CWRU
development staff. Thank you, Tim
Garry, for giving and getting.
More on the Dickey bequest.
Clevelanders who read the Plain
Dealer's long feature article head
lined “Poor rich lady on Clifton” may
not have thought to connect the
story with a major bequest
announced in the law school’s Annual
Report. Mary Dickey, herself a 1935
graduate of Western Reserve Univer
sity, was the daughter of Moses R.
Dickey, Jr. ’01, whose father was a law
partner of Andrew Squire, founder of
Squire, Sanders & Dempsey. Around
1980 she abandoned the family home,
fully furnished, and moved down the
street to a room in a rather seedy
motel, where she died in November
1992. She left an estate worth more
than $12 million.
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Keeping the Interest in Public Interest
“Keeping the Interest in Public
Interest” is the theme of the 1994
fund-raising campaign of SPILF
(Student Public Interest Law Fellow
ship). In 1993 the group raised
$20,000 during its spring pledge
Week; $14,000 of that came from
students, faculty, and law school
staff. The $20,000 helped support 18
students who worked last summer
for such organizations as the Cleve
land Legal Aid Society, the
Appalachian Research and Defense
Fund of Kentucky, the Pennsylvania

Support Center for Child Advocates,
and the Massachusetts Department
of Public Welfare. This year SPILF
hopes to raise $25,000 to assist 20
students in summer positions.
Besides helping to fund the summer
program, SPILF has worked with the
law school and the law school’s
alumni to establish a Loan Repay
ment Assistance Program. LRAP
helps graduates who take low-paying
positions in public interest law to
repay their student loans. The

program has been launched with a
modest endowment of about
$100,000—not nearly enough to meet
the anticipated demand.
Naturally, the law school welcomes
alumni contributions in support of
these public interest initiatives.
Those who have not yet taken part in
the capital campaign might wish to
consider such a targeted contribu
tion. For further information, call
Associate Dean Dan Clancy ’62 at
216/368-3308.
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Class Notes
1933

The Ohio Common Pleas
Judges Association recently
honored Harry Jaffe for his 30
years of contributions to the
organization and its programs
and seminars. The presenta
tion was made by Ohio’s Chief
Justice Thomcis J. Moyer.

1960

In Chagrin Falls, Ohio, John H.
Wilharm, Jr., has been elected
secretary of the Bocird of
Zoning Appeals.

1970

1979

1972

Cleveland’s new city prosecu
tor is Carolyn Watts Allen.
She replaces B^lrbara
Danforth, now in private law
practice; Danforth was a
visiting member of the Class
of 1985.

1974

1952

The Ohio Association of Civil
Trial Attorneys has elected
Timothy D. Johnson its
president.

In South Euclid, Ohio, Notre
Dame College has named
Andrew C. Putka an honorary
trustee; he has been involved
with the college for 25 years,
first on the lay Board of
Advisers and then on the

R. David Plcken is a newly
elected judge of the Madison
County (Ohio) Court.

David M. Benjamin, who has
served for four years as law
director for Aurora, Ohio, has
been reappointed for another
four-year term. He has also
been appointed law director
for the small community of
Windham,
Paula Rae Goodwin has been
elected a director of the
Cleveland chapter of the
American Civil Liberties Union.

The new president of the
American Civil Liberties Union,
Cleveland chapter, is William
M. Doll.

1976

Board of Trustees. Putka
practices law in Rocky River.

Formerly with Arter & Hadden,
Donald J. Fisher is now with
the Cleveland office of Porter,
Wright, Morris & Arthur.

1953

38

From Melvin C. Blum: “I’ve
given up the ‘fun’ of practicing
law in ‘sunny’ California—40
years is enough. Marje and I
have retired to Florida (Delray
Beach) to try our luck on a
new coast. Maybe we’ll have a
chance to see our classmates
on this side of the USA.”

1971

1977

Professor Peter Junger
recently heard from Chtirles R.
Peck, who has been living in
England for several years, and
forwarded a business card:
“Charles R. Peck, Grad. BHI,
Watch & Clock Maker:
maintenance, repair, conserva
tion & restoration of antique &
modern watches & clocks.”

1981

Cleveland Municipal Court
Judge Colleen Conway
Cooney has been elected a
trustee of the Ohio Municipal
and County Judges Associa
tion. She also reports: “On a
weekend visit to Chicago in
December 1 ran into class
mates Marty Werner and Jim
Ball at separate Christmas
shopping spots on two
different days. What a small
world in the big city! Jim
practices in Chicago [Ball &
Geraghty] but Marty is still in
Toledo [Werner & Blank].”
And she adds this news:
“Mark Behnke and his wife
Patti welcomed a baby girl,
Katherine Adair, in July 1993.
Patricia Fitzgerald and her
husband. Gene Andres,
welcomed a baby boy,
Brendan, in November.”

Dana A. Rose has been made
a partner of Weston, Hurd,
Fallon, Paisley & Howley, in
Cleveland.

In Cheshire, Connecticut,
Raymond F. Voelker
announces the opening of his
new office for the general
practice of law. For 20 years
previously he was with Secor,
Cassidy & McPartland in
Waterbury. He continues as
probate judge for the towns of
Cheshire and Prospect.

Deborah J. Nicastro has been
elected judge of the Garfield
Heights (Ohio) Municipal
Court.
This note from Diane S.
Schw£irtz: “Appointed referee,
Cleveland Municipal Court. My
office is next to Judge Colleen
Conway Cooney (’81). We
referees hear everything Judge
Wapner ever heard—and
more. It’s fun and satisfying.”

Christopher J. McCracken has
been reelected president of
the Cleveland Children’s
Museum’s BocU-d of Trustees.

1982

The Undergraduate Alumni
Association of Case Western
Reserve University has
reelected Craig A. Marvlnney
as its president.

1959

Robert A. Blattner, formerly
with Benesch, Friedlander,
Coplan & Aronoff, is now with
the Cleveland firm of Kaufman
& Cumberland.

1994 Law Alumni Weekend
Class ReunionsSaturday, October 8
If your law class year is ...

IS49, m, I9S9, m, 190,
1974,1979,

m, or W

... we would like your help in planning a class reunion.
Write or call the Office of External Affairs, CWRU School of Law,
11075 East Boulevard, Cleveland, OH 44106-7148—216/368-3860.
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1984

As of January 1, Barry S.
Hyman is a partner in the
Chicago firm of Gould &
Ratner.

1985

Gary S. Desberg has been

elected a principal of the
Cleveland firm of Berlck,
Pearlman & Mills.

1986

From George L. Majoros, Jr.:
“I left Jones, Day, Reavis &
Pogue (Dallas office) to join
Wasserstein Perella & Co., the
New York-based investment
banking firm, as a vice presi
dent in the merchant banking
group. I also was appointed
vice chairman of Yardley of
London, Ltd., the U.K.-based
worldwide consumer products
company, and elected a
director of Maybelline, Inc., an
NYSE-listed company that is
the second-largest cosmetics
producer in North America.”
David H. Wallace is a new
partner at Kelley, McCann &
Livingstone. Wallace chaired
the Young Lawyers Section of
the Cleveland Bar Association
in 1992-93.

1988

Timothy J. Downing is the
new secretary of the Cleveland
chapter of the American Civil
Liberties Union.
In Los Angeles, Ruth D. Kahn
has left Howarth & Smith and
joined Lane Powell Spears
Lubersky, a large firm based in
Portland, Oregon. Her practice
will emphasize complex, multi
party litigation in the areas of
products liability and toxic
torts.
Michael P. Kennedy, who
joined Schottenstein, Zox &
Dunn in Columbus, Ohio, in
January 1993, has become a
member of the firm. His
practice includes representa
tion of hospitals and other
health care providers.
Michael I. Kleaveland writes;
“I recently joined the
Muskegon office of Warner,
Norcross & Judd, a firm with
other offices in Grand Rapids
and Holland, Michigan. I am
active in the Muskegon
community, serving on the
boards of numerous nonprofit
organizations, and I was
recently given the Jaycees’
Young Man of the Year Award.
My wife, Susan, teaches third
grade; we have two boys, ages
4 and 2.”
With William R. Rosner,
formerly of Jones, Day, Reavis
& Pogue, David W. Leopoid
announces the formation of
the Rosner & Leopold law firm
in Cleveland. Leopold spent
the past year working for
California’s Senator Barbara
Boxer as foreign policy and
military adviser.

1989

From Lisa Mtmcini Saunders:
“Married, November 1993.
Currently handling profes
sional liability claims for the
Florida Department of
Insurance as Receiver of
professional liability insurance
companies. I love Orlando—
live on a lake and water ski
every day!”

1990

Susan Lee K. Seah has joined
the Chicago firm of Jenner &
Block.

1991

The Northern Ohio Chapter of
the March of Dimes Founda
tion has named Frank P.
Petras to its Metro Cleveland
Board; he will chair the
Planned Giving Committee.
Last fall Petras chaired a
special event, Barristers
Battling Birth Defects, that
raised more than $10,000; the
fun-and-games involved
pseudo-subpoenas and the
hauling off of participants to a
downtown restaurant.

1993

Richard M. Gihson has been
elected a trustee of the
Cleveland Heights-University
Heights Library
Classmates Natalie Ference
Grubb, Keith Edwin Kube,
and Robert Sinclair have
joined to form the firm of
Sinclair, Kube & Grubb in
Broadview Heights, Ohio,
Robert R. Simpson writes that
he is practicing in Hartford,
Connecticut, with Updike,
Kelly & Spellacy and that he is
engaged to marry Janel S.
Waterman.

In Memoriam
J. Rogers Jewitt ’15
December 21, 1993
See page 29.
Jack L. Griffiths ’22
January 16, 1994
Bruce B. Krost ’30
March 4, 1994
Myron R. Lewis ’33
January 15, 1994
Stanley G. Webster ’33
April 5, 1994
Rose Taylor
Schwartz ’35
December 27, 1993
Frederick K. Cox ’38
Society of Benchers
February 10, 1994
Eugene V. Busier ’39
December 17, 1993
James N. Roy ’40
November 14, 1993
John J. Carney ’43
January 23, 1994
Leonard Lane ’47
January 13, 1994
Kenneth E. Murphy ’48
June 8, 1993
Carl F. Simmelink ’48
February 26, 1994
Ronald G. Floridis ’62
February 1, 1994

From Honolulu Kathleen M.
Douglas writes that the law
office of Cynthia Thielen,
where she has been working,
has merged with another firm,
creating Gerson Grekin
Wynhoff & Thielen. Two other
CWRU law graduates are in the
new firm: Laura H. Thielen ’88
and Matthew F. Kadlsh ’87.

William K.
Yost ’66 (LLM)
March 13, 1994

Dennis J. Jenks 1958-1994
Graduates from the law school’s
recent classes will remember Dennis
Jenks for his humor, friendship, and
dedication to students while he
worked in the registrar’s office. He
died on January 26 at the age of 35,
after several months on medical
leave.
Students in two successive classes—
1992 and 1993—elected him Adminis
trator of the Year. That award is to be
known, from now on, as the Dennis J.
Jenks Memorial Award.
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LAW IS A HELPING PROFESSION.
OUR APPLICANTS NEED YOUR HELP.
Do you remember when
you were deciding
whether to go to law
school? Or deciding which
law school to choose?
The applicants we admit
to our law school are in
that same position. They
would welcome the
opportunity to talk with
you—to learn more about
what this law school is
like, and to ask questions
about law study and the
legal profession generally.
If you volunteer as an
admissions counselor, you
will be given the names of
Just a few admitted
applicants who live in
your area. We’ll ask you to
give them a call or meet

with them, to answer their
questions and to let them
know that CWRU law
alumni care about the next
generation of students.
This is not a big time
commitment, and mostly
it’s between February and
mid-April.
We need your help
wherever you live, but
right now we particularly
need new admissions
counselors in the states
and cities listed below—
and in Canada.
Please take a minute to fill
out the Admissions form
on the facing page.
Thanks!

Alabama
Colorado
Iowa
New York—western
North Carolina
Oregon
Pennsylvania—central
Tennessee
Texas
Utah
West Virginia
Ann Arbor, MI
Bloomington, IN
Charlottesville, VA
other small cities with big
universities
Atlanta
Boston
Cincinnati
Detroit
Indianapolis
Los Angeles
Nashville
New Orleans
San Francisco
St. Louis

Case Western Reserve
University
Law Alumni Association
Officers
President
Sara J. Harper ’52

Vice President
Edward Kancler ’64

Regional Vice Presidents
Akron—Edward Kaminski ’59
Boston—Dianne Hobbs ’81
Canton—Stephen F. Belden ’79
Chicago—Miles J. Zaremski ’73
Cincinnati—Barbara F. Applegarth ’79
Columbus—Nelson E. Genshaft ’73
Los Angeles—David S. Weil, Jr. ’70
New York—Richard J. Schager, Jr. ’78
Philadelphia—Marvin L. Weinberg ’77
Pittsburgh—John W. Powell ’77
San Francisco—Margaret J. Grover ’83
Washington, D.C.—
Douglas W. Charnas ’78

Secretary
David D. Green ’82
Detroit, Michigan

Treasurer
James H. Ryhal ’52

Board of Governors

Alumni Awards?
The Law Alumni Association will present three awards
to law school graduates at the Alumni Weekend—
Saturday, October 8. Nominations may be sent to Sara J.
Harper, president of the Law Alumni Association, in
care of the law school’s Office of External Affairs.
The Law School Centennial Medal, established in the
centennial year, recognizes exceptional meritorious
achievement or accomplishment. Thus far the
two winners have been J. David Wright ’29 and
Fred D. Gray ’54.
The Distinguished Recent Graduate Award honors a
graduate of the last ten years—i.e., no earlier than
1984—whose professional accomplishment, community
service, or service to the law school has been particu
larly noteworthy.
The Distinguished Teacher Award was established to
recognize a member of the faculty whose “commitment
to education and the pursuit of knowledge has enriched
the personal and professional lives of former students.”

Thomas B. Ackland ’70
Los Angeles, California
Bryan L. Adamson ’90
Susan E. Austin-Carney ’88
Allen B. Bickart ’56
Phoenix, Arizona
Gerald B. Chattman ’67
John V. Corrigan ’48
Stuart W. Cordell ’81
Ashtabula, Ohio
Angela B. Cox ’87
Atlanta, Georgia
David L. Edmunds, Jr. ’78
Buffalo, New York
Lewis Einbund ’53
Stephen C. Ellis ’72
Elizabeth Frank ’88
Washington, D.C.
Bernard D. Goodman ’60
Lillian J. Greene ’74
Ian S. Haberman ’82
Medina, Ohio
Theodore M. Mann, Jr. ’76
Pat E. Morgenstern-Clarren ’77
Telly C. Nakos ’90
Chicago, Illinois
Raymond C. Pierce ’83
Washington, D.C.
Alvin M. Podboy, Jr. ’72
Tracy Taylor Callard ’91
Wichita, Kansas
Carla M. Tricarichi ’82
Robert C. Weber ’56
Ann Harlan Young ’85

Calendar of Events

Thursday, May 19
OHIO STATE BAR ASSOCIATION
Alumni Breakfast—Cleveland
Ritz-Carlton Hotel
7:30 a.m.
For reservations; 216/368-3308

22

Commencement Day

23

South Florida Alumni Reception
Highland Beach

Monday, August 8
AMERICAN BAR ASSOCIATION
Alumni/Friends Reception—New Orleans
For more information; 216/368-3308

CWRU All-Alumni Event
Cleveland Orchestra
Blossom Music Center

Law Alumni Weekend
Class Reunions
Building Dedication
20

^

Sumner Canary Lecture
Judge Alex Kozinskl
U.S. Court of Appeals, 9th Circuit

For further information: Office of External Affairs
Case Western Reserve University
School of Law
11075 East Boulevard
Cleveland, Ohio 44106-7148
216/368-3860

